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fSJntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8975 

United States of America, appellant 

v. 

Harry C. Davis., appellee 


O.Y APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


OPINION BELOW 


The case was decided by the court below without written 
opinion. 


JURISDICTION 


This is an appeal from a final judgment of the District Court 
for the District of Columbia entered on September 29, 1944. 
(App. 69.) It involves a civil suit against the United States 
for the recovery of internal revenue taxes alleged in the com¬ 
plaint (App. 23-24) and denied in the answer (App. 32) to 
have been erroneously collected. The jurisdiction of the Dis¬ 
trict Court is founded upon Section 24, Twentieth, of the Ju¬ 
dicial Code and Section 11-305 of the District of Columbia 
Code. Notice of appeal was filed December 22, 1944. (App. 
69.) The jurisdiction of this Court is invoked under Section 
17-101 of the District of Columbia Code. 


(i) 







QUESTIONS PRESENTED 

1. Was ail individual whose livelihood was earned driving 
a taxicab owned by the taxpayer an employee of the taxpayer 
within the meaning of Section 1426 (b) of the Internal Rev¬ 
enue Code? 

2. Were the sums received by the taxicab driver from persons 
ergaging the taxicab, in part, wages paid by the taxpayer to 
his employee within the meaning of Sections 1410 and 1426 
(a) of the Internal Revenue Code? 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutes and regulations are set forth in 
Appendix A. injra, pp. 18-20. 

STATEMENT 

Except for the stipulation of facts* agreed to by the parties 
which the District Court adopted as a part of its findings, the 
facts found are substantially as follows (App. 62-6S). 

The taxpayer is a full member of the Independent Taxi 
Owners Association (hereafter called Association) and owns 
nine Diamond cabs. This suit concerns only one cab. During' 
the period between January 1, 1941, and June 30. 1942, he 
leased that cab to Henry T. Hoff under a rental agreement 
c ated April 30, 193S. The Commissioner of Internal Revenue 
having ruled on October 16, 1942, in a similar case that the 
relation of employer and employee existed and that, therefore, 

£. tax was due under the Federal Insurance Contributions Act, 
taxpayer paid social security taxes for the period in question 
amounting to S30.34 and. after taking all prerequisite steps, 
brought suit to recover that sum. (App. 62.) 

The Regulations under that statute, with reference to the 
relationship of employer and employee, provide (Sec. 
-•102.204)— 

Generally such relationship exists when the person 
for whom services are performed has the right to control 
and direct the individual who performs the services, • 

•Inasmuch as the stipulation of facts (App. 34-39) to a large extent rep¬ 
resents duplication of the District Court’s other findings, it is not being 
i ncorporated as such in this statement. 
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not only as to the result to be accomplished by the work 
but also as to the details and means by which that result 
is accomplished. 

The Association is a Delaware corporation originally incor¬ 
porated as a stock company but changed to a non-stock basis 
in 1928. The Association does not operate cabs nor does it 
rent taxicabs except as agent for its members. The Association 
provides for two kinds of membership—full and associate mem¬ 
bers. An associate member owns one cab and must operate it 
himself. He has no right to take part in the conduct of the 
affairs of the Association. A full member must own at least 
one cab and keep that cab in operation. He might own as 
many as 12 cabs. He may drive one and lease the others or he 
may lease all. During the period involved, the Association had 
approximately 500 associate members and approximately 100 
full members. The latter owned between 600 and 700 cabs, 
most of which were rented to drivers who operated them. 
(App. 63.) 

The Association selected a certain color scheme and design 
containing a diamond, by which name the cabs are popularly 
known, operated a switchboard, procured concessions at the 
Union Station, the Greyhound Terminal and at certain large 
hotels and apartment houses, maintained numerous call boxes 
throughout the city—all in an endeavor to promote the busi¬ 
ness of the members; maintained a sinking fund to meet lia¬ 
bility for injuries to others; created a subsidiary for the sale 
of gas, oil, tires and accessories at low prices to the members 
and drivers; bought group life insurance and paid sick benefits. 
The regular drivers who were not members shared in many of 
these benefits. The Association, its subsidiary, its members 
and the lessee drivers all w r ere engaged in the joint enterprise 
of furnishing taxi service in Washington during this period 
under the Association’s name, colors and insignia and the mem¬ 
bers and cab drivers were subject to the rules of the Association. 
The courts have held the Association legally liable for injuries 
caused by the negligence of any operator of a Diamond cab. 
(App. 63-64.) 

Sometime prior to 1932, cabs began to be operated in Wash- 
ington on the zone system, the owners renting the cabs to 





1 


4 

drivers to be operated on that system. There was some op¬ 
position to the zone system but it finally became established and 
superseded the use of meters. This competition forced the 
Diamond cabs to stop operating on the meter system and the 
full members of the Association owning cabs which they did 
riot drive personally adopted the lease system. This was done 
before the passage of the Social Security Act. (App. 64.) 

Under the Association’s charter and by-laws an applicant 
for membership files a formal application under oath, together 
with the initiation fee. Upon certification by the membership 
committee, applicant may be admitted to membership by ma¬ 
jority vote of the directors. He is then licensed to use the colors, 
designs and insignia of the Association and becomes subject to 
‘he rules and regulations governing members. He binds him¬ 
self to remove the color design, insignia and telephone number 
of the Association from all cabs owned and operated by him 
if he is expelled from membership (or reprimanded or sus¬ 
pended) by a majority vote of the directors if found guilty of 
ungentlemanlv conduct prejudicial to the good name, order 
and welfare of the Association, or for violation of any of its 
rules or regulations although such action is subject to an 
appeal to the members in corporate meeting. (App. 64.) 

A membership certificate is nontransferable and is subject to 
revocation for refusal to pay dues or for failure to abide by the 
by-laws, rules and regulations and orders of the directors. 
(App. 64.) 

A member delinquent in payment of his dues for 45 days may 
be dropped from membership. Provision is made for the ad¬ 
vancement of an associate to full membership when he may 
place in^operation additional cabs upon payment of specified 
sums. (App. 64.) 

The transfer of a cab from one member to another or the 
operation by a member of the cab of another requires approval 
by the directors. A member disposing of his cab must see to 
the erasure of the Diamond colors and insignia. A member 
may act as agent for the operation of another’s cab only on 
permission of the directors. Cabs must contain no advertise¬ 
ments and no member may advertise a private cab business or 
set up business in competition with other members. (App. 65.) 
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Taxpayer is president of the Association and a full member. 
During the period involved, he owned one cab which carried 
the insignia of the Association and he had acquired and owned a 
license to operate one cab. That cab was driven by one Henry 
Thomas Hoff. The contract between them was made by the 
Association as agent for the taxpayer. It provided for the Asso¬ 
ciation to “assign’’ Hoff a Diamond cab which he would accept 
“from day to day” upon a rental basis until further notice at 
the rate fixed by members of the Association for the particular 
cab assigned. Hoff agreed to comply with Public Utilities 
Commission Order 1059, Section 26, by keeping a manifest and 
recording the time and place of origin and destination of each 
trip and amount of the fare. He agreed to purchase his gaso¬ 
line through a subsidiary of the Association or from a station 
designated by the Association. He agreed to observe all rules 
and regulations adopted by the Association relating to the 
conduct of drivers and particularly those applying to courtesy, 
service, rates, safe driving and reporting to the dispatcher for 
trips outside of the District. He agreed to report every day, 
with the cab, at the Diamond service lot at a time to be desig¬ 
nated by the personnel office or, if detained, to contact the per¬ 
sonnel officer. The contract was subject to termination by 
verbal or written notice to the driver for breach of its covenants 
and Hoff agreed that, upon such termination, he would not 
drive or operate any other Diamond cab until all differences 
were adjusted. He further agreed not to permit any other 
person to operate the cab assigned to him and to assume re¬ 
sponsibility for damage to the cab resulting from his negligence. 
There was evidence tending to show that in practice the re¬ 
quirement of reporting every day at the Diamond service lot 
was applied to cabs rented for half of each day. In fact, Hoff 
reported about every other day and there was no criticism of 
his failure to report more often. (App. 65-66.) 

This agreement was the successor to an earlier agreement in 
substantially the same forms executed between taxpayer and 
Hoff about 1932. Neither agreement was entered into for the 
purpose of evading payment of social security taxes. (App. 
66 .) 


l 
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Taxpayer became president of the Association in March, 
1931, advancing from general manager. He received a salary 
of $120 a week, plus an allowance for transportation. He was 
one of the original incorporators of the Association and was its 
treasurer when it was a stock company. He has obtained his 
livelihood in some form from the taxicab business since 1921. 
Under the by-laws, the president must be a full member. 
(App. 66.) 

Before 1926, taxpayer was a driver and he and Hoff were 
friends. Hoff became associated with the taxpayer as a driver 
in 1929 and continued as a driver until the making of the first 
lental agreement in 1932. The association between them was 
unusually long. (App. 66.) 

The Association had a subsidiary service company which 
operated a filling station, restaurant, automobile sales depart¬ 
ment and a repair service at the Diamond service lot, 101 M 
Street NW. The Association had about 50 salaried employees 
and, in 1941, 23 of these were receivers and dispatchers. The 
service company had approximately 90 employees. (App. 
66 .) 

The income of the Diamond Service Company drained into 
:he Association. The money was used for advertising, life 
.nsurance policies, group hospitalization and obtaining the con¬ 
cessions before mentioned. Some money was sent each year to 
aid members and drivers who were in distress. The cost of the 
Union Station concession varied. During the highest year it 
was $50,000, including salaries of starters. (^App. 66.) 

The Association maintained 44 call box locations in Wash¬ 
ington, some having a light signal and some a bell signal. At 
four locations starters were regularly maintained. In addition 
to the zone rates promulgated by the Public Utilities Commis¬ 
sion the Association established flat rates for long trips. It 
promulgated a card listing such flat rates and call box locations 
and containing 15 printed regulations, plus a general regulation 
that the call boxes were to be covered. By his contract Hoff 
bound himself to observe the rules, regulations and rates estab¬ 
lished by the Association which were called to his attention by 
said card and did observe those rules. (App. 67.) 

The tax assessed in this case was based on what was agreed 



upon as an average taking of taxicab drivers in the District of 
Columbia during the period in question, i. e., S3 a day. Hoff 
obtained his livelihood by “just driving a cab” and he estimated 
that his takings during the period in question were, gross, 
somewhere between S6 and $8 a day and, net, $3.50 to $4 a day. 
(App. 67.) 

The rental of S3 a day was fixed orally. Except for this there 
was no understanding or agreement between taxpayer and Hoff 
other than that expressed in the written lease and as may be 
contained in the card above referred to. The rental agreement 
was cancellable for any breach of covenant by the driver. 
(App. 67.) 

During the period in question, taxpayer paid no money or 
other remuneration whatever to Hoff. Hoff rendered no serv¬ 
ice for the taxpayer but operated the cab in his own behalf, 
collecting money from passengers and retaining it without- 
accounting to the taxpayer for any part thereof. Hoff bought 
and paid for. with his own funds, the gasoline used by him, pur¬ 
chasing some at the Diamond lot and some elsewhere, which¬ 
ever was more convenient. The taxpayer paid for oil, tires and 
repairs not due to Hoff’s negligence. Hoff paid the weekly 
rental of SIS either to the taxpayer or to the manager of the 
Diamond lot for him. Hoff could drive where and when he 
chose and for whatever length of time he desired and was not 
required by the taxpayer to cover any particular route or stand. 
The taxpayer did not possess the right to say whether Hoff 
should work a day or night shift. While the evidence is not 
specific on this subject the District Court thought it reasonable 
to find that if the cab had remained idle for any great length of 
time and without adequate cause, the taxpayer would have 
cancelled the lease. (App. 67-68.) 

The rules and most of the acts required to be performed 
under the lease were binding upon every member of the Asso¬ 
ciation who drove a Diamond cab. Obedience to them was 
important and, perhaps, essential to the success of the joint 
enterprise. It was reasonable for the owner to stipulate in a 
lease that the lessee obey those rules and perform the cove¬ 
nants of the lease. (App. 68.) 

C60S97-—43-2 
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In the District Court’s judgment, those rules and covenants 
did not entitle the taxpayer to control and direct Hoff in the 
operation of his taxicab business either as to the result to be 
accomplished or as to the details or means by which that 
result was accomplished. Hoff conducted a business on his own 
account, running the risk of loss and enjoying the advantages 
of success, free from the right of the taxpayer to control or 
direct him either as to the result or the details and means by 
which that result was to be accomplished. (App. 68.) 

STATEMENT OE POINTS TO BE URGED 

1. The court below erred in concluding that the relation of 
employer and employee, within the meaning of the statute 
involved, did not exist between the taxpayer and Henry 
Thomas Hoff. 

2. The court below erred in concluding that the taxpayer did 
not pay wages or remuneration to Henry Thomas Hoff. 

SUMMARY OP ARGUMENT 

The cab driver in question was an employee of the taxpayer 
within the meaning of the Act as drawn from its history and 
purposes. The Social Security Act came into existence during 
a time of widespread unemployment and was designed to 
protect not only the economy of the nation as a whole but the 
individual welfare of those whose means of livelihood are sub¬ 
ject to being cut off at the will of another. With such history 
and purposes in mind, a given relationship comes within the 
scope of the Act if its termination would result in the one 
performing the services becoming unemployed. Under the 
facts of this case that result would be reached upon termination 
of the relationship between the taxpayer and the cab driver. 

Even if the purposes of the Act are ignored and the facts of 
the case are considered in the light of the so-called common law 
tests of master and servant, the results would be the same. 
Under the arrangement between the taxpayer and the cab 
driver, the former retained the right to enforce compliance by 
the latter with substantial requirements relating to the manner 
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on the part of the taxpayer brings the relationship within the 
master and servant rule of the common law. 

It is not apparent upon what basis the court below concluded 
that no wages or remuneration were paid to the cab driver by 
the taxpayer within the meaning of the Act. Whatever the 
reasons, since the cab driver is an employee of the taxpayer, 
the determination upon the point not only is not in harmony 
with the results in most social security taxicab cases involving 
similar facts but it is contrary to the conclusion of the Supreme 
Court, under analogous social legislation, where the same 
question arose. 

ARGUMENT 

I 

The relation of employer and employee existed between the 

taxpayer and the cab driver within the meaning of the Act 

The first question before this Court is whether or not a cer¬ 
tain individual (Henry Thomas Hoff) who earned his living 
driving the taxpayer’s taxicab was an employee of the latter 
within the meaning of the Act. (App. 68.) The court below 
answered the question in the negative. (App. 68.) It is the 
contention of the Government that, in so doing, the court erred, 
whether the term “employee” is understood with reference to 
the purposes of the Act or is understood with reference to its 
common law connotations as applied to taxicab cases arising 
under similar circumstances. 

(a) The cab driver was an employee of the taxpayer within the intent and 

purposes of the Act 

As the case has developed, there is no substantial disagree¬ 
ment as to the evidentiary facts. The problem lies, rather, in 
selecting the significant evidentiary facts, in determining the 
weight to be given to the facts and in drawing common sense 
and realistic inferences from the facts. These processes, how¬ 
ever, can be put into operation only when it is known what 
meaning is to be given to the term “employee” as it is used in 
the Act. Section 1426 (b) of the Internal Revenue Code (Ap¬ 
pendix A, infra). 







10 


It is the position of the Government that the proper mean¬ 
ing of the term is one which, in a large measure, must be deter¬ 
mined b\j considering the question in the light of the evils 
which the statute was intended to remedy. Or. to put it an¬ 
other way (Lehigh Valley Coal Co. v. Yensavage, 21S FedL 
547. 552-553 (C. C. A. 2d), certiorari denied. 235 U. S. 705)— 

* * * the word * * * must be understood 

with reference to the purpose of the act. and where all 
the conditions of the relation requhe protection, pro¬ 
tection ought to be given. * * * 

Such statutes * * * should be construed, not 

as theorems of Euclid, but with some imagination of 
the purposes which lie behind them. 

See also. Board v. Hearst Publications, 322 U. S. 111. 124; 
Grace v. Mag ruder (App. D. C\). decided March 19. 1945 (P-H 
Unemployment Insurance Service, par. 36.372); United States 
v. Vogue. Inc., 145 F. 2d 609. 611-612 (C. C. A. 4th). 

Since the term “employee" must be construed in the light of 
the purposes of Congress, what then is the relationship which 
the Act contemplated? Examining the history, terms and pur¬ 
poses of the Act. we find that it was designed to protect the 
nation's economic and social life against the disruption brought 
about by unemployment resulting from business distress of the 
employer, or old age of the employed. Left to themselves, the 
ration’s employers voluntarily had made no adequate provi¬ 
sion for such circumstances. At the time of the enactment of 
the legislation, these conditions were everywhere at hand and 
the provisions of the Act were designed to prevent or alleviate 
as much as possible such conditions in the future. H. Rep. Xo. 
615. 74th Cong.. 1st Sess.. pp. 2-9 (1939-2 Cum. Bull. 600); 
S. Rep. Xo. 62S. 74th Cong.. 1st Sess.. pp. 2-16 (1939-2 Cum. 
Bull. 611); Grace v. Magruder, supra. Cf. Helvering v. Davis, 
301 U. S. 619. 641. 

And these purposes were but a part of a broader Congres¬ 
sional program, the goal of which was to improve the economic 
position of those whose nam e s '~of livelihood were dependent 
upon another, both during employment and unemployment. 
Cf. Board v. Hearst Publications, supra, p. 126; Walling v. 



11 


American Xeedlecrajts, 139 F. 2d 60 (C. C. A. 6th); Grace v. 
Magruder, supra; United States v. Vogue, Inc., supra. 

Thus, in dealing with the problem. Congress was not con¬ 
cerned with whether an employer did or did not relinquish the 
right to control the “physical conduct in the performance of 
the service.*’ Cf. Board v. Hearst Publications, supra, p. 128. 
Nor was it concerned with the legal mechanics of the employ¬ 
er’s arrangement with those whose labor was necessary to his 
business affairs. Cf. Matcovich v. Anglin, 134 F. 2d 834, 837 
(C. C. A. 9th), certiorari denied. 320 U. S. 744. Such consid¬ 
erations had nothing to do with creating the problem or with 
solving it. Congress was concerned with the sort of relationship 
between persons which would, or could, affect the economic well 
being of the nation through the creation of unemployment. In: 
other words. Congress was concerned with relationships wherein 
there was power in the one to create or terminate employment 
for another. This was clearly stated by the court in General 
Wayne Inn v. Rothensies, 47 F. Supp. 391 (E. D. Pa.), when, 
it said (p. 393): 

That the power to hire and fire is the most significant 
factor in determining upon whom, as “employer*’ the 
economic burdens of the social security program were 
placed, is sound. But it is the power to hire and fire in 
the broader sense of the power to create or terminate 
employment, * * *. 

Since the relationship with which Congress w*as concerned 
was one w’hich would produce unemployment if terminated, the 
important facts are those which tend to establish whether the 
relationship is such that the labor of one represents a necessary 
and integral part of the business affairs of another. Grace v. 
Magruder, supra. Were Hoff’s labors spent in building up and 
enhancing the business of another where he was subject to the 
hazards of unemployment or was he engaged in his owm business 
where that kind of hazard could not exist? If he was in the 
former class, then he was a part of the economic group which 
the statute was designed to protect. 

It is not necessary to go into an elaborate discussion of the 
facts of the case to establish that under the above view of the 
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term “employee’’ Hoff is entitled to the protection of the Act 
and the taxpayer is liable to make contribution towards the 
protection. It is sufficient to point out that the Independent 
Taxicab Owners Association, Incorporated—of which the tax¬ 
payer is the president and a full member—is a highly organized 
and complicated business entity which has been in existence and 
offering taxicab service to the public for many years. (App. 
63, 65.) It maintains an elaborate system for quickening its 
response to the calls of the public through the medium of a 
central switchboard, dispatchers, call boxes and public and 
private cab stands. (App. 63. 66, 67.) It issues rules and regu¬ 
lations binding upon all drivers of Diamond cabs for the obvious 
purpose of encouraging and retaining the good will of the riding 
public. (App. 53,55, Ex. B, C.) All of these activities inure to 
the advantage of the Association and its owning members and 
tend towards the establishment and maintenance of a success¬ 
ful and valuable taxicab business. 

On the other hand. Hoff's efforts, while they produce a day- 
to-day living for him. have a cumulative effect, not in his 
favor, but in favor of the taxpayer and the Association. If, 
for any reason. Hoff’s connection with the taxpayer should be 
severed the Diamond cab business would still exist. But it 
would not be Hoff’s business. He would merely be an unem¬ 
ployed taxicab driver and the business, no doubt, would con¬ 
tinue with a new driver in his place. 

Such a relationship has all of the elements necessary to bring 
it within the scope of the Act—regardless of how the general 
law might otherwise characterize it—and the court below erred 
in failing to so hold. Grace v. Magruder, supra; Matcovich v. 
Anglim, supra. 

(b) The cab ariver was an employee of the taxpayer under common law 
tests as they have been applied to taxicab cases 

It is the Government’s contention that questions of this kind 
should be determined on the basis of the purposes of the Act 
rather than on the basis of common law' distinctions largely 
drawm from an unrelated field of the law. Grace v. Magruder, 
supra. It must be conceded, however, that the courts have not 
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always agreed with this view. Cf. Radio City Music Hall Corp. 
v. United States, 135 F. 2d 715 (C. C. A. 2d); Anglim v. Empire 
Star Mines Co., 129 F. 2d 914 (C. C. A. 9th); Glenn v. Beard, 
141 F. 2d 376 (C. C. A. 6th). But such decisions, to the extent 
that they have been based solely upon common law tests, as a 
body of authority, have lost much of their force in the light of 
the more recent decision of the Supreme Court in Board v. 
Hearst Publications, supra. United States v. Vogue, Inc., 
supra, p. 612; Grace v. Magruder, supra. 

Under the facts here, however, the result would be the same 
if the case were measured by common law’ standards. This is 
illustrated by the decisions in other cases where the identical 
question is raised and the facts substantially similar. Jones v. 
Goodson, 121 F. 2d 176 (C. C. A. 10th); Michigan Cab Co. v. 
Kavanagh (E. D. Mich.), decided October 3,1941 (P-H Unem¬ 
ployment Insurance Service, par. 36,147); Checker Cab Co. v. 
Harrison (N. D. Ill.), decided August 10,1942 (P-H Unemploy¬ 
ment Insurance Service, par. 36,222); cf. Kaus v. Houston, 35 
F. Supp. 327 (N. D. Iowa), affirmed, 120 F. 2d 183 (C. C. A. 
Sth). In each of these cases the taxicab owner was contending 
that the taxicab driver was not an employee. In each case, to 
the extent necessary under the ultimate issue involved, the con¬ 
tention was denied by the court. 

Although the weight of authority is heavily in favor of the 
Government’s contention that under arrangements similar to 
those here the cab drivers are employees, the court below relied 
upon a decision in which a contrary result was reached. Ma¬ 
gruder v. Yellow Cab Co. of D. C., 141 F. 2d 324 (C. C. A. 
4th). 

While we cannot agree that the decision in the Yellow Cab 
case w’as necessitated by its facts, nevertheless, under a strict 
application of the test of control over the manner of performing 
the services involved, there is some support in the facts there 
for the decision. In the Yellow Cab case, the drivers were 
under no obligation to operate the cab at any particular time or 
in any particular manner except as required by the public laws. 
Yellow Cab Co. v. Magruder, 49 F. Supp. 605, 609 (Md.). And 
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it was on this basis apparently that the Yellow Cab case was 
distinguished from Jones v. Goodson, siipra. Yellow Cab Co. 
v. Magruder, supra , pp. 609-610: Magrudcr v. Yellow Cab Co. 
of D. C., supra, p. 325. 

Factually, these same distinctions exist between the Yellow 
Cab case and the instant case. Under the arrangement be¬ 
tween the taxpayer and Hoff the complete liberty of action 
reserved to the cab drivers in the Yellow Cab case did not exist. 
On the contrary, as in the Goodson case, not only did the tax¬ 
payer as a member of the Association maintain a complicated 
system to handle incoming calls of the public and to dispatch 
cabs in response thereto but he integrated into this system the 
activities of Hoff under an agreement which was binding upon 
the latter. (App. 53, 63. 66. 67-fEx. B.) 

Among the things which Hoff agreed to do under the relation¬ 
ship was to purchase his gasoline through a subsidiary of the 
Association or from a station designated by the Association. 
(App. 53.) He agreed to observe all rules and regulations 
adopted by the Association relating to the conduct of drivers, 
particularly those applying to courtesy, service, rates, safe 
driving and reporting to the dispatcher for trips outside of 
the District. He agreed to report every day. with the cab. at 
the Diamond service lot at a time to be designated by the per¬ 
sonnel office or. if detained, to contact the personnel officer. 
(App. 53.) And when the details of the rules relating to the 
conduct of drivers are examined, we find that Hoff was required 
to be on the square and a gentleman at all times. He had to 
obey all traffic regulations. He had to report all N. S. P.’s, 
accidents and lost articles immediately. When a cab stand was 
empty on arrival he had to call the operator and when sent on 
a job he could not take a pick-up. Immediate dismissal was 
:he penalty for committing a nuisance at or near any of the 
call boxes. The cab had to be kept clean as well as his person. 
He had to observe the rates established by the Association as 
well as cooperate with those in charge and with the dispatchers. 
(App. 55-57-r Ex. C.) This subservience to the dictates of 
the taxpayer is characteristic of the employer-employee rela- 
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tionship under the common law since it relates to the manner 
of performing the work. Magruder v. YeUow Cab Co. of D. C., 
supra. 

It is true the court below found that Hoff did not observe 
the rule of reporting to the Diamond service lot every day but, 
instead, reported about every other day without criticism 
(App. 66) and he may have failed to always observe other 
rules. But that fact does not negative the idea that the tax¬ 
payer had the right to control Hoff which is the important con¬ 
sideration under the common law test. Glenn v. Beard, supra. 
Cf. Treasury Regulation 106, Section 402.204 (Appendix A, 
infra). It would be a most unusual employee who observed 
every rule by which he was bound—and an equally unusual 
employer who did not relax his rules from time to time where 
old and trusted employees (App. 66) were concerned. 

Thus, whether the relationship between the taxpayer and 
Hoff is measured by the purposes of the Act or the so-called 
common law tests the result under the facts of this case is the 
same. The relationship is that of employer and employee. 
Grace v. Magruder, supra; Jones v. Goodson, supra. 

II 

The taxpayer paid wages or remuneration to the cab driver 
within the meaning of the Act 

As another ground for holding that the taxes were improp¬ 
erly collected, the court below concluded that the taxpayer did 
not pay wages or remuneration to Hoff. (App. 68.) While the 
reason for this determination is not elaborated upon in the 
findings of fact or conclusions of law, we assume that it is based 
either (1) upon the fact that the court did not believe an em¬ 
ployer-employee relationship existed between the taxpayer 
and Hoff or (2) because Hoff received his remuneration directly 
from the public it, therefore, could not be considered as repre¬ 
senting wages received from the taxpayer. 

For the reasons outlined in the previous arguments, the 
first proposition is untenable as a matter of fact. We think the 
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second proposition is equally unsound where, as here, the em¬ 
ployer-employee relationship exists. The same method of 
compensating the cab drivers for their labors existed in other 
c:ises involving social security taxes. Jones v. Goodson, supra; 
Kaus v. Huston, supra; Michigan Cab Co. v. Kavanagh, supra; 
Yellow Cab Co. v. Magruder, supra; cf. Checker Cab Co. v. 
Harrison, supra. In only one instance was the fact that the 
compensation was received directly from the riding public 
considered sufficient to take the taxicab driver’s earnings from 
within the meaning of the term “wages” as used in the Act. 
Magruder v. Yellow Cab Co. of D. C., supra. In considering 
this decision, however, it must be borne in mind that the court 
already had reached the conclusion that an employer-employee 
relation did not exist between the owner and the drivers of the 
taxicabs. Thus, a careful consideration of the question w*as 
unnecessary. And the illustration of the young doctor who 
received no monetary compensation for his work, which the 
court advanced in a case where monetary consideration was re¬ 
ceived from some source, lends support to the view that a con¬ 
trary' result might have been reached if the court had previously 
held that an employer-employee relationship existed. Cf. Yel- 
i ow Cab Co. v. Magruder, supra, pp. 610-611. 

In any event, the decision not only stands alone among the 
taxicab cases involving the social security taxes but it is not 
in harmony with the decision of the Supreme Court in a case 
arising under the Fair Labor Standards Act where a similar 
contention was made. Williams v. Jacksonville Terminal Co., 
315 U. S. 386. And there w'ould appear to be nothing in the 
general purposes of the Fair Labor Standards Act w’hich would 
serve to distinguish between “Red Caps” who receive their com¬ 
pensation directly from the public and a taxicab driver such as 
we have here. Whatever the reasoning of the court below may 
have been, we submit it was in error in concluding no wages or 
remuneration were paid to Hoff by which the taxpayer’s obliga¬ 
tions under the statute could be measured. 


% 
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CONCLUSION 

The Government submits that the court below was in error 
and that the judgment should be reversed with instructions to 
dismiss the taxpayer's action and to award the appellant its 
allowable costs. 

Respectfully submitted. 

Samuel O. Clark, Jr., 
Assistant Attorney General . 
Sew all Key, 

A. F. Prescott. 

Lyle M. Turner, 

Special Assistants to the Attorney General. 
Edward M. Curran, 

United States Attorney. 

D. B. Maher, 

Assistant United States Attorney. 

August 1945. 











APPENDIX A 


Internal Revenue Code: 

Sec. 1410 [as amended by Sec. 604 of the Social 
Security Act of 1939, c. 666, 53 Stat. 1360]. Rate of 
tax. 

In addition to other taxes, every employer shall pay 
an excise tax. with respect to having individuals in his 
employ, equal to the following percentages of the wages 
(as defined in section 1426 (a) paid by him after De¬ 
cember 31. 1936, with respect to employment (as de¬ 
fined in section 1426 (b)) after such date: 

***** 

(26 U. S. C. 1940 ed., Sec. 1410.) 

Sec. 1426 [as amended by Sec. 606 of the Social Se¬ 
curity Act Amendments of 1939, supra]. Definitions. 

When used in this subchapter— 

(a) Wages .—The term “wages’’ means all remunera¬ 

tion for employment, including the cash value of all 
remuneration paid in any medium other than 
cash; * * *— 

* • » * » 

(b) Employment .—The term “employment” means 
any service performed prior to January 1, 1940, which 
was employment as defined in this section prior to such 
date, and any service, of whatever nature, performed 
after December 31,1939, by an employee for the person 
employing him, irrespective of the citizenship or resi¬ 
dence of either, (A) within the United States, or (B) 
on or in connection with an American vessel under a con¬ 
tract of service which is entered into within the United 
States or during the performance of which the vessel 
touches at a port in the United States, if the employee is 
employed on and in connection with such vessel when 

outside the United States, except- 

* * * * • 

(26 U. S. C. 1940 ed., Sec. 1426.) 

( 18 ) 
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Treasury Regulations 106, promulgated under the Federal 
Insurance Contributions Act: 

Sec. 402.204. Who are employees .—Every indi¬ 
vidual is an employee if the relationship between him 
and the person for whom he performs services is the legal 
relationship of employer and employee. 

Generally such relationship exists when the person 
for whom services are performed has the right to con¬ 
trol and direct the individual who performs the services, 
not only as to the result to be accomplished by the work 
but also as to the details and means by which that result 
is accomplished. That is, an employee is subject to the 
will and control of the employer not only as to what 
shall be done but how it shall be done. In this connec¬ 
tion, it is not necessary that the employer actually direct 
or control the manner in which the services are per¬ 
formed ; it is sufficient if he has the right to do so. The 
right to discharge is also an important factor indicat¬ 
ing that the person possessing that right is an employer. 
Other factors characteristic of an employer, but not 
necessarily present in every case, are the furnishing of 
tools and the furnishing of a place to work, to the indi- 
dividual who performs the services. In general, if an in¬ 
dividual is subject to the control or direction of another 
merely as to the result to be accomplished by the work 
and not as to the means and methods for accomplishing 
the result, he is an independent contractor. An indi¬ 
vidual performing services as an independent contrac¬ 
tor is not as to such services an employee. 

Generally, physisians, lawyers, dentists, veteri¬ 
narians, contractors, subcontractors, public stenogra¬ 
phers, auctioneers, and others who follow an independ¬ 
ent trade, business, or profession, in which they offer 
their services to the public, are independent contractors 
and not employees. 

Whether the relationship of employer and employee 
exists will in doubtful cases be determined upon an ex¬ 
amination of the particular facts of each case. 




If the relationship of employer and employee exists, 
the designation or description of the relationship by the 
parties as anything other than that of employer and 
employee is immaterial. Thus, if each relationship 
exists, it is of no consequence that the employee is des¬ 
ignated as a partner, coadventurer, agent, or independ¬ 
ent contractor. 

The measurement, method, or designation of compen¬ 
sation is also immaterial, if the relationship of employer 
and employee in fact exists. 

No distinction is made between classes or grades of 
employees. Thus, superintendents, managers, and 
other superior employees are employees. An officer of 
a corporation is an employee of the corporation but a 
director as such is not. A director may be an employee 
of the corporation, however, if he performs services for 
the corporation other than those required by attendance 
at and participation in meetings of the board of 
directors. 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 18590 

HARRY C. DAVIS, PLAINTIFF 
vs. 

UNITED STATES OF AMERICA, DEFENDANT 


i United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
action, to wit: 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 18590 

Filed Feb. 9,1943. Charles E. Stewart, Clerk. 

Harry C. Davis, 16 th and R Streets NW., Washington, 

D. C., plaintiff 

vs. 

United States of America, defendant 

Complaint to recover social security taxes illegally collected 

The plaintiff, Harry C. Davis, is a citizen of the United States 
and a resident of the District of Columbia, and brings his action 
against the United States of America under and by virtue of the 

(23) 
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provisions of 28 U. S. C. 41, to recover taxes, penalties and in¬ 
terest illegally collected from the plaintiff by the defendant 
under the Federal Insurance Contributions Act (26 U. S. C. 
Section 1400 et seq.). 

(1) The plaintiff is a member of the Independent Taxi Own¬ 
ers Association, a cooperative, non-stock corporation; and in 
connection with membership he owns a taxicab known as a 
“Diamond Cab” which is entitled to all the privileges of said 
association. 

(2) That from January 1, 1941, to and including June 30, 
1942, the plaintiff rented said taxicab to one Henry Thomas 
Hoff at and for the daily rental of $3.00, which the said Hoff 
paid to the said plaintiff ; that the plaintiff paid no money or 
other remuneration whatsoever to the said Hoff, and the said 
Hoff rendered no service for the said plaintiff, but operated said 
taxicab in the District of Columbia for his own account and on 
his own behalf, collecting fares from passengers and retaining 
the same without accounting to the said plaintiff for any part 
thereof. Plaintiff exercised no control or supervision over 

the said Hoff and the relationship of employer and 
2 employee did not exist between them. The transaction 
was entirely upon a rental basis. 

(3) That the Honorable Guy T. Helvering, Commissioner 
of Internal Revenue, had made a ruling on December 16, 1940, 
in a case similar to that of this plaintiff, that the driver of a 
"‘Diamond Cab” was performing his services under the rela¬ 
tionship of an employee, for Federal employment tax purposes, 
of another member of the I. T. O. A., who rented his taxicab 
under the same circumstances. Said ruling further provided 
that it was equally applicable to the status of other members 
of the Association renting taxicabs under like circumstances. 

(4) That under the duress and compulsion of said ruling 
this plaintiff made Federal Insurance contributions returns 
with respect to the said Hoff for the period beginning with 
January 1, 1941 and ending with June 30, 1942, and paid the 
taxes, penalties and interest in connection therewith, aggregat¬ 
ing the sum of $30.34, an itemization of which is a part of Ex¬ 
hibit A, hereinafter referred to. Said returns were filed with, 
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and said payments were made to, the Collector of Internal 

Revenue for the District of Maryland, which district included 
the District of Columbia. 

(5) That on or about September 4, 1942, this plaintiff filed 
a claim upon form S43 with the Collector of Internal Revenue 
for the District of Maryland for refund of the said sum of S30.34, 
upon the ground that said taxes were illegally collected for the 
reason that an employer-employee relationship did not exist be¬ 
tween the said plaintiff and the said Hoff within the purview of 
the said Federal Insurance Contributions Act. Copy of said 
claim for refund is annexed hereto, marked Exhibit A and 
made a part hereof. 

(6) That on or about October 16, 1942, the Commissioner 
of Internal Revenue disallowed said claim for refund accord¬ 
ing to his letter to the said plaintiff, copy of which is annexed 
hereto, marked Exhibit B and made a part hereof. 

(7) That under section 26 U. S. C., Section 1400, an 
3 employee is subjected to a tax of one per centum (1%) 
of the wages received by him; and under Section 1401 it 
is provided that the tax imposed by said Section 1400 shall be 
collected by the employer of the tax-payer, by deducting the 
amount of the tax from the wages as and when paid, and that 
every employer required so to deduct the tax shall be liable 
for the payment thereof. 

Inasmuch as the said plaintiff paid no wages or other moneys 
to the said Hoff, it was impossible for him to collect the “em¬ 
ployee’s” tax by deducting the amount thereof from such wages 
and because of his failure to do so, he became allegedly liable 
for said “employee’s” tax by virtue of the terms of Section 1401 
(b) supra, and actually paid the same out of his own funds, the 
amount sued for herein including both this tax and the one 
referred to in the next succeeding paragraph hereof. 

(8) That 26 U. S. C. Section 1410, provides that every em¬ 
ployer shall pay an excise tax, with respect to having indi¬ 
viduals in his employ, equal to one per centum (1%) of wages 
(as defined in Section 1426 (a)) paid by him with respect 
to employment (as defined in Section 1426 (b)); and said 
Section 1426 (a) provides that the term “wages” means all 
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remuneration for employment, including the cash value of 
all remuneration paid in any medium other than cash; and the 
said Section 1426 (b) provides that the term “employment” 
means any service, of whatever nature, by an employee for the 
person employing him. 

Plaintiff avers that he paid no wages or other remuneration 
for employment to the said Hoff during or for the period from 
January 1. 1941 to Junfc 30, 1942, nor was any such remunera¬ 
tion paid by the plaintiff to the said Hoff during or for said 
period in any medium other than cash; that an employment 
relationship did not exist, during said period or any part thereof, 
between the said plaintiff and the said Hoff, and that no service 
of any nature whatever w*as rendered by the said Hoff for the 
ssid plaintiff during said period; that the said plaintiff was not 
an employer of, nor was he employing, the said Hoff during 
said period or any part thereof; and that the said Hoff 
4 was not an individual in the employ of the said plaintiff 
during said period, or any part thereof. 

(9) That by reason of the foregoing the said taxes, penalties, 
and interest of S30.34 have been illegally, improperly and erro¬ 
neously collected by the defendant from the said plaintiff; and 
therefore the plaintiff demands judgment of the said defendant 
ir. the said sum of $30.34. 

Whiteford, Hart & Carmody, 

By John J. Wilson, 

John J. Wilson, 

815 Fifteenth Street, NW., W'ashington, D. C. 

Attorneys for Plaintiff. 
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5 Exhibit A 

Form 843. 

Treasury Department. 

Internal Revenue Service. 

Revised April 1940. 

Amended Claim 

To be filed with the Collector where assessment was made or 

tax paid 

The Collector will indicate in the block below the kind of 
claim filed, and fill in the certificate on the reverse side. 

Refund of Tax Illegally Collected. Collector’s stamp. 

Date received. 

Refund of Amount Paid for Stamps Unused, or Used in 
Error or Excess. 

Abatement of Tax Assessed (not applicable to estate or in¬ 
come taxes). 

Filed Feb. 9, 1943. Charles E. Stewart, Clerk. 

District of Columbia, ss: 

Name of taxpayer or purchaser of stamps, Harry C. Davis. 
Idnt. No. 53-0055321. 

Business Address, 1735 Fourteenth St. NW., Washington, 
D. C. 

Residence, Chastelton Hotel, Washington, D. C. 


The deponent, being duly sworn according to law*, deposes 
and says that this statement is made on behalf of the taxpayer 
named, and that the facts given below are true and complete: 

1. District in which return (if any) was filed, Maryland. 

2. Period (if for income tax, make separate form for each 
taxable year) from Jan. 1, 1941, to June 30, 1942. 

3. Character of assessment or tax, Social Security Tax under 
Title VIII. 
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4. Amount of assessment, 830.34; dates of payment—See 
annexed sheet. 

5. Date stamps were purchased from the Government, 

XXXXXXX. 

6. Amount to be refunded, 830.34. 

7. Amount to be abated (not applicable to income or estate 
taxes), xxxxxxxxx. 

8. The time within which this claim may be legally filed ex¬ 
pires, under Section.of the Revenue Act of 19—, on 

., 19... 

The deponent verily believes that this claim should be 
allowed for the following reasons: 

Claimant is a member of the Independent Taxi Owners Asso¬ 
ciation, Inc., a Delaware cooperative corporation, and is the 
owner of one Diamond taxicab which he rents on a daily rental 
basis to person listed on the annexed sheet. Claimant exer¬ 
cises no control or supervision over such person and the rela¬ 
tionship of employer and employee does not exist between 
them. The transaction is entirely upon a rental basis. 

The Commissioner of Internal Revenue is in possession of 
complete evidence with respect to the relationship existing be¬ 
tween the owners of Diamond cabs and those to whom the cabs 
are rented. He held that an employment relationship exists 
and that the owners of Diamond cabs are liable for Social Se¬ 
curity taxes in his letter of Dec. 16, 1940. Claimant disputes 
the correctness of this ruling and therefore is filing this claim 
for refund. He contends that no wages should have been 
reported. 

Claimant paid both the “employer’s” and “employee’s” tax. 

Annexed sheet is a part hereof. 


(Attach letter-size sheets if space is not sufficient) 

(S) Harry C. Davis. 
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6 Attached to and Made Part of Claim of Harry C. Davis 
for Refund of Social Security Taxes. 

A break-down of the answer to Item Four is as follows: 


Date 

Amount 

Period 

Name and number 


Sept. 2, 1941.. 
Dec. 29, 1941. 

$4.95 incl. pen_ 

2d Q/41_.. 

Henry Thomas Hoff 579-22-2177... 
Henry Thomas Hoff 579-22-2177... 

$234.00 

$11.29 incl. pen_ 

1st & 3d Q/41.... 

480.00 

Jan. 29, 1941.. 
April 29,1942. 
July 27, 1942.. 

$4.74.. 

4 th Q/41. 

Henry Thomas Hoff 579-22-2177... 
Henry Thomas Hoff 579-22-2177... 
Henry Thomas Hoff 579-22-2177... 

237.00 

$4. 68. 

1st Q/42. 

234.00 

$4.68. 

2nd Q/42. 

234.00 


7 Exhibit B 

Treasury Department, 
Washington, Oct. 16 1942. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to A&C:A:AA:5-MT. 

Harry C. Davis, 

1735 14th Street, Northwest, Washington, D. C. 

Sir: Reference is made to your claim on Form 843 for refund 
of $30.34, representing taxes, penalties, and interest under the 
Federal Insurance Contributions Act for the taxable periods 
from January 1,1941 through June 30, 1942. 

The basis of the claim is stated, in part, as follows: 

“The Commissioner of Internal Revenue is in posses¬ 
sion of complete evidence with respect to the relation¬ 
ship existing between the owners of Diamond cabs and 
those to whom the cabs are rented. He held that an 
employment relationship exists and that the owners of 
Diamond cabs are liable for Social Security taxes in his 
letter of Dec. 16, 1940. Claimant disputes the correct¬ 
ness of this ruling and therefore is filing this claim for 
refund. He contends that no wages should have been 
reported.” 

Consideration has been given your contention; howevur, 
since no factors have been presented which would afford a 
basis for modification or reversal of Bureau ruling dated De¬ 
cember 16,1940, your claim is hereby disallowed. 
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This notice of disallowance is sent by registered mail in ac¬ 
cordance with the provisions of Section 3772 (a) 02) of the 
Internal Revenue Code. 

Respectfully, 


MT:MDS. 


Guy T. Helvering, 

Commissioner. 
By Geo. J. Schoeneman, 

Deputy Commissioner. 


8 Answer 

Comes now the defendant above-named, by Edward M. Cur¬ 
ran, United States Attorney, and for answer to the complaint 
of the plaintiff on file herein admits, denies, and alleges as 
follows: 

First. Denies all the allegations of the said complaint not 
admitted, qualified, or otherwise specifically referred to below. 

Second. Further answering paragraphs numbered (1) and 
(2), defendant admits that plaintiff is a member of the Inde¬ 
pendent Taxi Owners Association, and that he owns a taxi¬ 
cab known as a “Diamond Cab”; as to all other averments of 
these paragraphs, defendant alleges that it is without knowledge 
or information sufficient to form a belief as to the truth thereof. 

Third. Further answering paragraph numbered (3), defend¬ 
ant admits all the allegations thereof. 

Fourth. Further answering paragraph numbered (4), de¬ 
fendant alleges: 

(a) That on or about December 5, 1941, plaintiff filed 
a verified return on Form SS-la (Rev. Nov. 1940) 

9 Treasury Department, disclosing that he had one em¬ 
ployee, and that total taxable wages paid were $243. 

Said return related to the quarter ended March 31, 1941, and 
admitted total employers’ tax of $2.43, and total employees’ 
tax of $2.43. The total of the twx> taxes so returned, $4.86, 
with penalty for late filing, $1.22, and interest, 0.019, total 
$6.27, was thereafter assessed by the said Commissioner of 
Internal Revenue and was paid December 31, 1941. 

(b) That on or about September 3, 1941, plaintiff filed a 
verified return on Form SS-la (Rev. Nov. 1940) Treasury De- 
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partment, disclosing that he had one employee, and that total 
taxable wages paid were $234. Said return related to the quar¬ 
ter ended June 30, 1941, and admitted total employers' tax of 
$2.34, and total employees’ tax of $2.34. The total of the two 
taxes so returned, $4.68,- with penalty for late filing, $0.23, and 
interest, $0.04, total $4.95, was thereafter assessed by the said 
Commissioner of Internal Revenue and was paid August 30, 
1941. 

(c) That on or about November 29, 1941, plaintiff filed a 
verified return on Form SS-la (Rev. Nov. 1940) Treasury De¬ 
partment, disclosing that he had one employee, and that total 
taxable wages paid were $237. Said return related to the 
quarter ended September 30.1941, and admitted total employ¬ 
ers' tax of $2.37, and total employees’ tax of $2.37. The total 
of the two taxes so returned, $4.74, with penalty for late filing, 
$0.24, and interest, $0.04, total $5.02, was thereafter assessed 
by the said Commissioner of Internal Revenue and was paid 
December 30, 1941. 

(d) That on or about January 30,1942, plaintiff filed a veri¬ 
fied return on Form SS-la (Rev. Nov. 1940) Treasury Depart¬ 
ment, disclosing that he had one employee, and that 

10 total taxable wages paid were $237. Said return related 
to the quarter ended December 31, 1941. and admitted 
total employers’ tax of $2.37, and total employees’ tax of $2.37. 
The total of the two taxes so returned, $4.74, was thereafter 
assessed by the said Commissioner of Internal Revenue and 
was paid January 30,1942. 

(e) That on or about April 30, 1942, plaintiff filed a verified 
return on Form SS-la (Rev. Nov. 1940) Treasury Department, 
disclosing that he had one employee, and that total taxable 
wages paid were $234. Said return related to the quarter 
ended March 31, 1942, and admitted total employers’ tax of 
$2.34, and total employees’ tax of $2.34. The total of the two 
taxes so returned, $4.68, was thereafter assessed by the said 
Commissioner of Internal Revenue and was paid April 30,1942. 

(f) That on or about July 28, 1942, plaintiff filed a verified 
return on Form SS-la (Rev. Nov. 1940) Treasury Department, 
disclosing that he had one employee, and that total taxable 
wages paid were $234. Said return related to the quarter ended 
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Jane 30, 1942, and admitted total employers’ tax of $2.34. and 
total employees’ tax of $2.34. The total of the two taxes so 
returned, $4.6S. was thereafter assessed by the said Commis¬ 
sioner of Internal Revenue and was paid July 28. 1942. 

Defendant admits that the returns referred to in paragraphs 
(a) to (f), supra, were made with respect to one Hoff, as em¬ 
ployee. and that those returns were filed with, and the payments 
mentioned made to, the Collector of Internal Revenue for the 
District of Maryland; but otherwise, except as the allegations 
of the said paragraph, and data set forth in the exhibit 
11 referred to therein, agree with the averments of para¬ 
graphs (a) to (f). supra, they are denied. 

Fifth. Further answering paragraphs numbered (5) and (6), 
defendant admits that a refund claim substantially in the form 
of Exhibit A was filed one day later than the date specified in 
said paragraph (5), and admits that Exhibit B is a copy of the 
rejection letter relating to that claim for refund. 

Sixth. Further answering paragraphs numbered (7) and (S), 
defendant alleges, as concerns the averment that plaintiff ac¬ 
tually paid the employees’ taxes returned as due out of his own 
funds, that it has not sufficient knowledge or information as to 
the truth thereof to form a belief. As to all other allegations of 
these paragraphs, defendant regards them as conclusions of law’ 
or of the pleader; if required to answer them, it denies each 
and every one thereof. 

Seventh. Further answering paragraph ( 9). defendant denies 
that taxes, penalty, and interest in the amount stated, or in 
any other amount, were illegally or improperly or erroneously 
collected by the defendant from the plaintiff. 

Wherefore, having fully answered the complaint, defendant 
demands judgment that the said complaint be dismissed and 
that it shall go hence without day and with its costs. 

Edward M. Curran, 

United States Attorney. 

' ' Bernard J. Long, 

Asst. U. S. Attorney. 

Copy mailed to attorney for plaintiff April 9, 1943. 

B. J. Long. 
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12 Pretrial 'proceedings 
Statement of Nature of Case 

This is a suit by the plaintiff, a member of the Independent 
Taxi-Owners Association, to recover the sum of $30.34, being 
social security taxes paid by him for the period from January 1, 
1941 to June 30,1942 on account of the alleged employment by 
him of one H. T. Hoff. 

The plaintiff as a member of the aforesaid association owns a 
Diamond Taxicab which he rents to Hoff at the rate of $3.00 
per day. Plaintiff contends that the relationship of employer 
and employee does not exist between him and Hoff and that he 
is not liable for the payment of any social security taxes on 
account of Mr. Hoff. Plaintiff contends in this connection 
that he has no control or right of control over the operation by 
Mr. Hoff of the Diamond Taxicab. 

The tax was paid, a claim for refund filed, and said claim 
was denied, these being prerequisites to the bringing of this suit. 

The Government contends that the relationship of employer 
and employee exists between the plaintiff and Mr. Hoff and that 
the plaintiff is liable for the payment of social security taxes on 
account of Mr. Hoff. In this connection the Government con¬ 
tends that the plaintiff controls or has the right to control the 
conduct of Mr. Hoff and the operation of the Diamond Taxicab. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following stipu¬ 
lations unless modified by the Court to prevent manifest 
injustice: 

Parties are filing herewith a Stipulation of even date in ref¬ 
erence to various features of the case, to which are appended 
several exhibits. 

The Stipulation, initialed by the Pre-Trial Justice, will be 
offered in evidence. 

Ordered, that this case not be called for trial prior to March 
15,1944. 

13 Dated February 11,1944. 

J. Dickinson Letts, 

Pretrial Justice. 
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Remarks of Pretrial Justice for consideration of Trial Justice. 

Attorneys Authorized to act: 

J. J. Wilson, 

Whiteford. Hart & Carmody, Plaintiff. 

Wm. B. Waldo. 

Wm. B. Waldo, Defendant. 

14 Stipulation 

It is hereby stipulated and agreed by and between the under¬ 
signed counsel for the respective parties in the above entitled 
cause that the following facts shall be taken as true for the 
purposes of this litigation: 

1. Plaintiff, hereinafter at times referred to as the taxpayer, is 
a member of the Independent Taxi Owners Association, Inc., 
hereinafter referred to as the Association. That Association 
was first incorporated in the State of Delaware in the year 1926. 
The corporation was formed for the stated purpose of operating 
taxicabs and the carrying on of the business of transportation of 
passengers in such vehicles. The corporation was empowered 
to issue, and did issue, some capital stock. It was provided that 
the corporation should have perpetual existence. 

2. The certificate of incorporation of the Association w*as 
amended in January of 192S, and again in November of 1939. 
The latter amendment is not material to this case. The ob¬ 
jects and purposes of the corporation, as set forth in the 
amended certificate, and in effect during all times germane to 
this suit are as follows. 

“Third: The nature of the business, and the objects and 
purposes proposed to be transacted, promoted and carried on 
are to do any or all of the things herein set forth as fully and to 
the same extent as natural persons might or could do and in 
any part of the world, viz: 

To organize and maintain a cooperative Association of in¬ 
dependent taxicab owners; to foster and promote the social and 
welfare of its members, a feeling of fellowship and good 

15 will among its members and to conserve their individual 
and associated interest; to acquire, preserve and dis¬ 
tribute information to members of this Association relating to 
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taxicabs; to eliminate or minimize abuses, methods and prac¬ 
tices inimical or prejudicial to the interests of the public and 
the individual taxicab owner and the association; for mutual 
benefit and improvement of its members; to render such aid 
and assistance and services to the members thereof as may be 
reasonably necessary; to establish a central telephone switch¬ 
board to be manned and operated by competent operators; to 
establish telephone call boxes throughout the City of Washing¬ 
ton; to publish and advertise to the public the services and 
rates of its members; to adopt a special design and color scheme 
and trade name to use on the cabs of the members; to create 
and establish a sinking fund or reserve for the purpose of in¬ 
demnifying, so far as practicable, as determined by the By- 
Laws, the members and licenses of this corporation from claims 
against them arising from accidents, occurring in the course of 
their regular business, said fund to be administered under the 
direction of the Board of Directors in accordance with the 
By-laws. 

In general to carry on any other business in connection there¬ 
with and to do every and all things necessary or expedient for 
the general good and welfare, not inconsistent with the laws of 
the State of Delaware, District of Columbia and the laws of 
the United States, of or relating to the individual taxicab 
drivers’ and owners’ business, in all its branches.” 

The amended certificate also contains a provision reading 
as follows: 

“Fourth: This corporation shall not be for profit. This cor¬ 
poration shall not have capital stock. The members of this 
Corporation shall be the present members of this Corporation, 
now in good standing, and also such other taxicab owners and 
operators as shall be admitted to the Association upon the pay¬ 
ment of the initiation fees and dues provided by the By-laws 
and as shall be admitted upon such additional terms and con¬ 
ditions as the By-laws may now or hereafter provide. The said 
initiation fees and dues paid according to the By-laws afore¬ 
said, shall be used exclusively for expenses arising out of 
16 the conduct and maintenance of this corporation and 
for such other purposes as may be deemed necessary and 
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advisable by the Board of Directors and as provided by the By¬ 
laws. Each member shall have issued to him a non-transfer- 
able membership certificate upon the payment of the necessary 
fee? and dues and the fulfilling of the necessary requirements, 
which certificate however, shall be subject to revocation for 
failure or refusal to pay dues or to abide by the terms of the By¬ 
laws. or for cause shown.” 

3. After the amendment of the certificate of incorporation 
of '.he Association had been effected, all the capital stock which 
had formerly been issued was cancelled, and the organization 
was conformed to the new certificate. Thereafter, by-laws were 
adopted which became effective October 2S, 1929. These have 
been amended from time to time in accord with the authority 
reserved therein. During the period January 1, 1940. to June 
30.1942, the by-laws contained the provisions shown in Exhibit 
A. hereto. (It is agreed that Exhibit A docs not contain all 
the by-laws and that either party may offer, those, or any of 
them, which are not included in Exhibit A.) 

4. After the amendment of the certificate of incorporation 
of the Association in January, 192S. the corporation proceeded 
to acquire (and still retains) the right to use various private 
stands (in addition to street stands publicly established) at 
the Union Station and several hotels and other establishments; 
it set up and has continuously maintained a telephone call 
system available to all members and the operators of their cabs, 
which included its call boxes scattered throughout the City of 
Washington as shown in detail on Exhibit C hereto, below 
mentioned, and has maintained a central switchboard. These 
call boxes were generally adjacent to stands regularly used as 
waiting places for the members of the Association, associate or 
full, and the drivers of their cabs. The corporation established 
an insurance fund maintained through required contributions 
by its members to a sinking fund, for protection of members 
in accidents involving their cabs, with a system of death bene¬ 
fits. and with various other services for the general benefit of 

members. 

17 5. The Association owns a subsidiary corporation 

known as Diamond Service Company, which in turn 
owns and operates a lunchroom, gasoline filling station and an 
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accessory store at 101 M Street XE.. Washington. D. C., and 
these premises are commonly known as the “Diamond Service 
Lot.” The Association has had. at all times relevant to this 
case, approximately 500 associate members, each operating a 
cab in Washington. D. C., and also about 100 full members, 
owning in the aggregate about six to seven hundred cabs (rang¬ 
ing from one to twelve cabs under one membership), operated 
in Washington under the Association colors and insignia and 
subject to its rules. 

6. The plaintiff is, and at all times relevant to this case was, 
the President of the Association and a full member thereof. As 
President, he has regularly received an annual salary. At all 
times since he has been President he has maintained himself 
as the owner of at least one taxicab. During all of the times 
covered by this litigation the taxpayer was the owner of only 
one cab, carrying the insignia of the Association; he had ac¬ 
quired and owned a license (as required by law) to operate one 
cab, and at all times since January 1. 1941. that license has 
been kept in force. The driver. Henry Thomas Hoff, mentioned 
in the next paragraph hereof, at all times has held a license to 
drive a taxicab in the City of Washington, and District of Co¬ 
lumbia. issued according to the relevant provisions of law 
relating to such licenses. 

7. Pursuant to his rights acquired as a member of the Asso¬ 
ciation and as the owner of a licensed cab. an agreement was 
entered into between the cab Association, as agent of the said 
Harry C. Davis, and the said Hoff, which is attached hereto as 
Exhibit B. It continued in force at all times during the period 
January 1, 1941. through June 30, 1942. 

S. The out-of-town flat rates and conditions, and the rules 
and regulations, which had been adopted by members of the 
Association, and were in force during the period January 1, 
1941, to June 30, 1942, were published upon a card, copy of 
which is attached hereto as Exhibit C. These are the rules and 
regulations referred to in paragraph 2 (c) of Exhibit B hereto. 
A copy of that card was handed to each driver, including the 
said Hoff, and Hoff was familiar with all the contents 
thereof. 
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IS 9. Exhibit D is a copy of a ruling received by the 
addressees, as attorneys for the Association acting for 
its members, which was issued by the Commissioner of Internal 
Revenue on December 16. 1940. Pursuant to the aforemen¬ 
tioned ruling, employers' tax returns were filed by the plaintiff 
under and pursuant to the Federal Insurance Contributions 
Act as follows: 




Em¬ 

ployer 


Assessed 

Taxpayer paid 

Filed 

For quarter 
ended. 

and em¬ 
ployee 
taxes as 
returned 

Tax 

Penalty 

Interest 

Date 

Amount 

12/5/41 .. 

3 31/41 .. 

$4. S6 


Si. 22 

$0. 19 

12,31/41_ 

$6.27 

9/3,'41 . 

11/29,41 

6 '30 11 .. 

4. 68 

•1. ♦vs 


.04 

8/30/41 . 

4.95 

9 30 41. 

4.74 

4.74 

.24 

.04 

12/30/41. 


1,30/-'2. 

12/31/41 . 

4.74 

4.74 



1/30/42 . 

4.74 

4,30/.' 2 . _ 

3/31/42. 

4. tiK 

4.08 

.. 


4/30/42. 

4.68 

7.2v2 ... 

Total _ 

0 30/42 _ 

4.08 

4.08 

. . 


7/28/42... 

4.68 

$30.34 









10. A claim for refund of the amounts so paid on Treasury 
Form S43 was duly filed by the taxpayer on September 5,1942, 
in the total sum of 830.34. That claim contained a statement 
of grounds, as follows: 

Claimant is a member of the Independent Taxi Owners 
Association. Inc., a Delaware cooperative corporation, and 
is the owner of one Diamond taxicab which he rents on a 
daily rental basis to person listed on the annexed sheet. 
Claimant exercises no control or supervision over such per¬ 
son and the relationship of employer and employee does 
not exist between them. The transaction is entirely upon 
a rental basis. 

The Commissioner of Internal Revenue is in possession 
of complete evidence with respect to the relationship exist¬ 
ing between the owners of Diamond cabs and those to 
whom the cabs are rented. He held that an employment 
relationship exists and that the owners of Diamond cabs 
are liable for Social Security taxes in his letter of Dec. 16, 
1940. Claimant disputes the correctness of this ruling and 
therefore is filing this claim for refund. He contends that 
no wages should have been reported. 
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It was rejected by the letter of the Commissioner of Internal 
Revenue dated October 16, 1942, which contained these state¬ 
ments: 

Consideration has been given your contention; however, 
since no factors have been presented which would afford a 
basis for modification or reversal of Bureau ruling dated 
December 16, 1940, your claim is hereby disallowed. 

19 This notice of disallowance is sent by registered mail in 
accordance with the provisions of Section 3772 (a) (2) 
of the Internal Revenue Code. 

11. This stipulation shall not preclude the parties from ad¬ 
ducing other and additional evidence. 

Dated February 11th, 1944. 

Whiteford, Hart & Carmody, 

By John J. Wilson, 

J. J. Wilson, 

A ttomeys for Plaintiff, 

815 Fifteenth Street NWWashington, D. C. 
Daniel B. Maher, 

Assistant United States Attorney . 
Wm. B. Waldo, 

Wm. B. Waldo, 

Attorneys for defendant. 

20 Exhibit A 

EXCERPTS FROM THE BY-LAWS OF INDEPENDENT TAXI OWNERS 
ASSOCIATION, INCORPORATED, IN FORCE DURING THE PERIOD 
JANUARY 1, 1941, TO JUNE 30, 1942 

Article I 

The name and title by which this corporation shall be known 
is Independent Taxi Owners Association, Incorporated, and its 
particular business and object is a co-operative association of 
Independent Taxi Owners to foster and promote the social and 
business welfare of its members, to create a feeling of fellow¬ 
ship and good will among its members and conserve their indi¬ 
vidual and associated interests; to acquire, preserve and dis- 
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tribute information to members of this association relating to 
taxicabs; to eliminate or minimize abuses, methods and prac¬ 
tices inimical or prejudicial to the interests of the public, the 
individual taxicab owner and the association; to promote mu¬ 
tual benefits and improvements of its members; to render such 
aid and assistance and service to the members thereof as may be 
reasonably necessary; to establish a central telephone switch¬ 
board to be manned and operated by competent operators; to 
establish telephone call boxes throughout the city; to publish 
and advertise to the public its service and rates; to adopt a 
special design and color scheme and trade name to use on the 
cabs operated by the members; to create and establish a sink¬ 
ing fund or reserve for the purpose of indemnifying, so far as 
practicable, the members of this association from claims against 
them arising from accidents occurring in the course of their 
regular business, said fund to be administered under the direc¬ 
tion of the Board of Directors. 

In general to carry on any other business in connection 
therewith, and to do every and all things necessary or expedient 
for the general good and welfare, not inconsistent with the laws 
of the State of Delaware, or the United States, of or relating to 
the independent taxicabs drivers’ and owmers’ business, in all 
its branches. 

Article II—Section 1 

The principal office of this association shall be in the town of 
Dover, county of Kent and State of Delaware, and shall be 
registered with the “Capital Trust Company of Delaware.” 

Section 2 

The association shall also have an office in the City of Wash¬ 
ington, District of Columbia, and shall have such other offices in 
such other places as the Board of Directors may, from time to 
time, designate. 


Article III 

[This article relates to membership, and provisions which 
were applicable during the period referred to at the heading 
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hereof are set forth without section numbers because the num¬ 
bering of the sections has not always been carefully preserved 
in amending the provisions.] 

21 A person to be eligible to membership in this associa¬ 
tion shall be a male of white race, of legal age, moral, 
honest and determined to further the objects of the association, 
as set forth in Article 1 of these By-Laws; and shall be a quali¬ 
fied operator of a taxicab. 

Memberships in this Association shall consist of three classes, 
namely, Full Members, Inactive Full Members and Associate 
Members. 

An active member shall be the owner of one and not more 
than fifteen cabs. 

Amendment of January 17, 1940 

Resolved that the Full Membership be permitted to operate 
twelve Diamond Cabs. 

Only Full Members shall be permitted to hold office in this 
Association, and to vote. 

An inactive member is one who is not the owner of a cab. 
An inactive member shall not be permitted to hold office 
within the association, except a non-elective salaried position 
nor to vote on questions at the meetings of this association. 

Any person who is allowed by the by-laws of the Association 
to own one or more Diamond Cabs, and to rent such cab or 
cabs, to a driver or drivers, and who is qualified to hold office in 
the Association, and is otherwise qualified to become a member 
of the Association, shall be designated as a Full Member. 

An associate member is one who shall not participate in the 
management of the association in any manner whatsoever nor 
shall he be permitted to operate more than one cab. 

Any person who is a Full Member of the Association but who 
has temporarily ceased to own and to operate a Diamond Cab 
shall be designated as an Inactive Full Member. Any Inactive 
Full Member who remains such for a period of one year may 
be dropped from membership in the Association by the ma¬ 
jority vote of the Directors. 
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Any person who is allowed by the by-laws of this Association 
to own not more than one Diamond Cab which he must per¬ 
sonally drive and operate, and who is not granted the priv¬ 
ilege by the by-laws of renting such cab to a driver, but who is 
otherwise qualified to become a member of the Association, 
shall be designated as an Associate Member. 

Members shall be elected by the Board of Directors at the 
regular meetings of the Board, from among the applications 
presented by the membership committee, a majority vote of 
the Board being necessary for election. 

Application for membership in the Association shall be in 
writing, upon a form provided for the purpose by the Associa¬ 
tion. It shall be signed by the applicant, sworn to before a 
Notary Public and filed with the Secretary of the Association, 
accompanied by the initiation fee fixed by the by-laws of the 
Association at the time of filing. The Secretary shall forth¬ 
with refer the application to the Membership Committee of the 
Association for proper investigation and report. 

22 Upon certification of the Membership Committee of 
the Association, if qualified in all respects, an applicant 
may be admitted to membership in the Association upon the 
majority vote of the Board of Directors at any regular meeting 
of the Board. 

All members in good standing shall be licensed to use the 
colors and color design, insignia and association inscriptions on 
cabs owned and operated by him, subject to the rules and regu¬ 
lations governing same; that upon the expulsion of any mem¬ 
ber, such expelled member shall immediately remove from any 
and all cabs owned and operated by him, the color design, dia¬ 
mond, and the words “Diamond Cab” and the association tele¬ 
phone number, and shall refrain from advertising or indicating 
in any manner that any cab or cabs owned and operated by him 
are in any way affiliated, associated or connected with this 
association. 

Upon due notice, and after hearing by the Board of Direc¬ 
tors, upon the majority vote of the Board of Directors, any 
member of the Association may be reprimanded, suspended 
or expelled from membership in the Association upon being 
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found guilty of ungentlemanly conduct prejudicial to the good 
name, order and welfare of the Association, or for violation of 
any rule or regulation of the Association. Any member ex¬ 
pelled from the Association as herein provided shall have the 
right of appeal to the membership of the Association, and be 
heard by the membership at any regular meeting of the mem¬ 
bership of the Association, or at a special meeting of the mem¬ 
bership called for the purpose within the sole discretion of the 
President of the Association, provided, however, a member so 
expelled shall note an appeal from the order of expulsion with 
the Secretary of the Association within sixty days from the 
date of such order. The membership, by a majority of those 
voting, provided those voting constitute a majority of the 
members entitled to vote, may sustain, reverse or modify the 
finding and order of the Board of Directors, and such action 
of the membership shall be final. 

In case of death or disappearance of a member of his heirs 
may continue to operate his equipment as long as the Board of 
Directors may deem it advisable or until such a time as the 
said heirs shall be provided for. 

All members of the Association in good standing shall be, 
and are, authorized to make use of the colors, color design, 
insignia and Association inscriptions on any cab or cabs owned 
and operated by them as Diamond Cabs, subject to all rules 
and regulations of the Association with regard thereto. Upon 
the expulsion from membership in the Association, the ex¬ 
pelled member shall immediately remove from any and all 
cabs owned and operated by him, the color design, the “dia¬ 
mond”, the words “Diamond Cabs”, the telephone number 
of the Association, and every painting or marking identifying 
any such cab as a Diamond Cab. Any such expelled member 
shall thereafter refrain from advertising or in any manner 
whatsoever indicating that any cab owned and operated by 
him is in any way a Diamond Cab or that the owner is in any 
way affiliated, associated or connected with the Independent 
Taxi Owners Association, Inc. 

That relief be afforded in the case of the death of a member 
of the Independent Taxi Owners’ Association, Inc., in good 
standing at the time of his death, said relief to be payable from 
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the Insurance Fund of the Independent Taxi Owners’ Asso¬ 
ciation, Inc. 

That said relief shall be in the amount of One Thousand Dol¬ 
lars in the case of a Full Member of the Association and in the 
amount of Five Hundred Dollars in the case of an Associate 
Member. 

***** 

23 That members of the Independent Taxi Owners’ Asso¬ 
ciation. Inc. to be eligible to receive benefits must be 
members in good standing for six months. 

Article IV—Section 1 
“directors” 

***** 

The property and business of this Association shall be man¬ 
aged by a Board of Directors elected from the membership of 
the Association and the terms of office of directors shall be for 
three years, two to be elected each year. Nothing herein con¬ 
tained shall affect the terms of directors heretofore duly elected. 
To be eligible for election as president, vice president or secre¬ 
tary-treasurer, a director must resign his directorship effective 
before the election. 

***** 

Section 7 

Directors of the Independent Taxi Owners Association, Inc., 
other than the duly constituted officers of the association, who 
are Ex-Officio members of the Board of Directors, shall be pro- 
hibited from accepting any salaries or emoluments other than 
the usual allowance for attendance at the meetings of the Board 
of Directors. . • 

Article V—Section 1 
“officers” 

The officers of the association shall consist of a President, 
Vice-President, Secretary and Treasurer. 
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Section 2 

The President, Vice-President, Secretary and Treasurer shall 
be elected from the membership, for a period of three years, who 

shall be ex-officio members of the Board of Directors. 

# * * * * 


Section 5 

‘^DUTIES OF OFFICERS—PRESIDENT 7 ' 

The President shall be the chief executive officer of the asso¬ 
ciation ; he shall preside at all meetings of the members and 
Directors; he shall have general and active management of the 
business of the association; he shall see that all orders and reso¬ 
lutions of the Board are carried into effect; he shall execute 
bonds, mortgages and all contracts requiring a seal, affixing the 
corporate seal thereto. 

He shall have general superintendence and direction of all 
other officers of the association and shall see that their duties 
are properly performed. 

24 He shall submit a report of the operations of the asso¬ 
ciation for the fiscal year to the Directors at their first 
regular meeting in each year and to the members at their an¬ 
nual meeting and, from time to time, shall report to the Board 
all matters within his knowledge which the interests of the 
association may require. 

•He shall be ex-officio a member of all standing committee and 
shall have the powers and duties of supervision and manage¬ 
ment usually vested in the office of President of a corporation. 

He shall become affiliated with the Board of Trade and the 
Chamber of Commerce of this city and the expenses of this 
affiliation be defrayed by this association, and that the Presi¬ 
dent appoint members of the Board of Directors to the more 
prominent Business Associations of this city. 

* * * * • 
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Section 10 
“tenure of office" 

No officer of the association shall be subject to removal except 
for cause, nor shall his term of office be diminished during his 
tenure. 


Article VII 

“powers of directors" 

In addition to the general powers usually vested in the Board 
of Directors by virtue of their office, and the powers and author¬ 
ity expressly given by the laws of the State of Delaware, by the 
terms of the Charter of this association, and elsewhere in these 
By-laws, the following specific powers are hereby expressly 
conferred upon the Board of Directors of this Association. 

Section 1 

From time to time to make and change rules and regulations 
for the management of the business and affairs of the associa¬ 
tion. 


Section 5 

To appoint, remove or suspend subordinate officers, agents 
or servants, permanently or temporarily, determining their 
duties and fixing, and from time to time changing their salaries 
or emoluments, and, at their discretion, requiring security. 

Section 6 

To confer by resolution upon any officer or agent of this 
Association the power to appoint, remove or suspend subordi¬ 
nate officers, agents or servants. 

* ' * * * * 
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25 Article IX—Section 1 

That in pursuance of the provisions of the Charter, this 
Association agrees to act as Trustee for such funds as may be 
created by the Members of this Association as a Sinking Fund, 
and shall organize under the general supervision of the Board 
of Directors, an Insurance Department for the purpose of 
handling, settling and disposing of claims arising against mem¬ 
bers, growing out of accidents, collisions, etc., resulting from 
the operation of taxicabs by said members, and there shall be 
paid into such fund, by the members a monthly amount to be 
determined by the Board of Directors and accepted by this 
Association, as a Trust fund, and administered by said Associa¬ 
tion as Trustees, under the direction of the Board of Directors 
as such trust fund for the purpose hereinbefore set forth, and 
deposited in a reputable Bank or Trust Company, selected by 
said Board of Directors in the name of this Association as 
Trustee. 

Section 2 

This association as Trustee shall organize and maintain out 
of the proceeds of said fund, a competent Claims Department. 

Section 3 

This Association shall have the power as said Trustee to make 
such rules and regulations governing the disposition, manage¬ 
ment, control and disbursement of said fund. 

# * * * * 

Article XI 

"membership certificates” 

There shall be issued to each member in good standing a cer¬ 
tificate under the seal of the association, signed by the President 
and Secretary or Treasurer, said certificate to be evidence of 
the member’s standing with said organization and shall be non- 
transferable, subject to revocation for failure or refusal to pay 
dues as prescribed, or abide by the By-Laws, rules and regula- 
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ticns and orders of the Board of Directors, legally issued, said 
certificate bearing upon its face the power of revocation; such 
revocation, however, shall be contingent upon the action of the 
members of the association at meeting assembled, on any appeal 

from the action of the Board of Directors. 

***** 

Article XIII—Section 1 
“meetings” 

The association shall meet annually in the month of January 
in each year at eight o’clock P. M., when they shall elect direc¬ 
tors to fill the terms of those directors as shall have expired. 

***** 

20 Section 3 

***** 

Only Full Members of the Association in good standing may 

attend ail meetings of the Association. 

***** 

Article XIV—Section 1 
“fees and dues” 

The admission fee and the amount of dues shall be determined 
by the Board of Directors. 

Any member, delinquent in the payment of his dues for a 
period of forty-five days from the date the same become due and 
payable, shall be dropped, without notice, from membership in 
t ie Association. 

***** 

Section 4 


Amendment of October 19,1939 

Any person who has been an Associate Member in good 
standing in the Association for a period of one year may apply 
to become a Full Member of the Association. The initiation 
fee for such full membership shall be $305.00. An application 
must be accompanied by a deposit of $75.00, to be returned to 
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the applicant if not accepted to full membership. If accepted, 
the balance of the initiation fee of $305.00 shall be paid in 
monthly installments of $10.00 until fully paid. Following 
admission to full membership, such member shall be entitled to 
place a second cab in operation as a Diamond Cab upon the 
payment of $150.00, and a third cab upon the payment of 
$225.00. and a fourth and additional cabs within the number 
fixed by the by-laws for Full Members of the Association upon 
the payment of the commensurate sum fixed by the quota 
allowed Full Members. 

Section 5 

The initiation fee of applicants for Associate Membership in 
the Asosciation, shall be determined by the Board of Directors; 
all such fees to be subject to the approval of the members of 
the Association at meeting assembled. 

Article XV 
“color and design” 

Amendment of August 3, 1932 

Resolution duly made and carried, was adopted to alter and 
amend ARTICLE XV to read as follows 

The following combination of colors and design shall be the 
colors and insignia of this Association: Body of cream 
27 color with a red stripe or band around the streamline of 
cab. Red wheels, black top, hood and fenders, a red dia¬ 
mond with ITOA inscribed therein and the words “Diamond 
Cab” and “Potomac 6200” painted according to specifications 
laid down by the Board of Directors. 

Article XVI—Section 1 
“transfer and operation” 

A member of this Association who may desire to transfer any 
cab owned by him to another member shall obtain permission of 

the Board of Directors for such transfer. 

♦ * * # 


* 
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Any Active Member of this Association may transfer his 
membership to an Associate Member in good standing for one 
fud year prior to such transfer, provided such an Active Member 
at or before such transfer shall meet and pay to the Association 
in full, any debt or other obligation owing by him to the Asso¬ 
ciation. 

.Any such transfer shall be through the officers of the Associa¬ 
tion, following the approval therefor by the Board of Directors, 
and all money consideration for such transfer of membership 
sh:ill be paid in the offices of the Association. 

No such transfer shall be approved or permitted by the Board 
of Directors as long as either of the parties of the transfer are 
indebted in any amount whatsoever to the Independent Taxi 
Ovmers Association, Inc. or any of its subsidiaries. 

An Associate Member who accepts the transfer to him of 
the membership of an Active Member must accept and assume 
all obligations of the Active Member of the Association due 
and outstanding at the time of transfer. 

No Active Membership shall be sold for less than Three 
Hundred Dollars. 

The Active Membership of this assocation shall be limited 
in number to two hundred and twenty-five. 

The Officers of this Association, with this limitation, are au¬ 
thorized and empowered to sell to an Associate Member in good 
standing for one year prior to sale, the membership of an Ac¬ 
tive Member who for proper cause has been dropped from 
membership for a period of six months or more. 

The legal heirs of any Member shall have the same rights and 
benefits resulting from the sale of the Membership as the said 

Member, with respect to the foregoing provisions. 

• * # * • * 

Section 4 

Any member who shall dispose of his cab or cabs to a dealer 
or non-member of the Independent Taxi Owners Association, 
Incorporated, shall be assessed the full amount of the cost of 
ar y legal proceedings which may be instituted by this office for 



51 


the removal of the Diamond Colors and monogram from all 
cabs which may have been disposed of in this manner. 

28 Section 5 

Any member who shall desire to have another member act 
in capacity of a manager for his cab or cabs must obtain per¬ 
mission from the Board of Directors of this Association. Any 
member who shall act as a manager for another member must 
assume all responsibility for any dues and assessments levied on 
the equipment of the absent member. Permission to appoint a 
manager shall only be granted where real necessity for same 
is proven to the satisfaction of the Board of Directors. 

Section 6 

A member shall not operate any cabs other than his own, 
except by special permission from the Board of Directors. 

Section 7 

Advertisements or propaganda of any description shall not be 
carried or displayed in or on any Diamond Cab without the 
sanction of the Board of Directors. 

Section 8 

A member of this Association shall not advertise in his own 
name in any manner whatsoever a private taxicab business 
thereby using the Association telephone number, or the name 
Diamond Cab Company or ITOA or Independent Taxi Owners 
Association, Incorporated, or in any manner circulate such in¬ 
formation or in any manner set up a business in competition 
with the other members. 

***** 

Article XIX 

That every member of the said Independent Taxi Owners 
Association, Incorporated, shall, during the life of his member¬ 
ship, purchase all gasoline, oils, greases and supplies used in 
the operation of his taxicab business through the Independent 
Taxi Owners Association, Incorporated, or such agencies as it 
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may by order direct, for not more than legitimate market prices 
which prevail at competitive stations, nor shall any member 
engage, in any manner whatsoever, in any business in competi¬ 
tion to the business of the Independent Taxi OwnersAssocia- 
tion, Incorporated, during the life of his membership in the 


said Association. 


* * 

* 

29 

Exhibit B 

• 

Rental Agreement 


This Agreement. Made this 30 day of April. 193S. by and be¬ 
tween the Independent Taxi Owners Association. Inc., for and 
ir behalf of members of the Association who own and operate 
Diamond Cabs, party of the first part, and H. T. Hoff herein¬ 
after called driver, party of the second part; Witnesseth: 

Whereas, the members of the Independent Taxi Owners As¬ 
sociation. Inc. own and operate Diamond Cabs, and said own¬ 
ers desire the Association to assign drivers for their respective 
cabs, and 

Whereas, the Independent Taxi Owners Association, Inc. 
agrees to render this service to its members, and 

Whereas, the undersigned driver is a person licensed by the 
District of Columbia to operate public vehicles for hire in the 
District of Columbia, and desires to rent and drive a Diamond 
Cab; 

Now, therefore, this agreement witnesseth: 

1. For and in consideration of the assignment to him of a 
Diamond Cab by the Association, for and on behalf of the 
owner-member of the Association, the undersigned hereby ac¬ 
cepts the cab so assigned, from day to day. upon a rental basis, 
until further notice, at the rate fixed by members of the Asso¬ 
ciation for the particular cab or cabs assigned. 

2. The driver agrees as follows: 

(a) He will comply with Public Utilities Commission Order 
Number 1059, Section 26, by recording, on a manifest, all trips 
made by the taxicab assigned to him while operated by him, 
:jaid manifest to show the time and place of origin and desti¬ 
nation of each trip, and the amount of fare. 
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(b) He will purchase at his own expense, all gasoline used in 
the operation of said taxicab during the rental period, from 
Diamond Service Incorporated. 101 M St., Northeast. Wash¬ 
ington, D. C., or any station or stations so designated by the 
members of the Independent Taxi Owners Association, Inc. 

(c) He will observe and comply, with, in the operation of 
said taxicab, all rules and regulations adopted by the members 
of the Independent Taxi Owners’ Association, Incorporated, 
now in force, or which may be hereafter promulgated by the 
members of the Independent Taxi Owners’ Association. Inc., 
from time to time, for the conduct of drivers of Diamond Cabs, 
and particularly those rules and regulations applying to cour¬ 
tesy, service, rates, safe driving, obedience to traffic regulations 
and the reporting to Chief Dispatcher of the Association before 
leaving on any trip to points beyond the established Diamond 
Cab $2.50 flat rate limit. 

(d) He will report each day, with the Diamond Cab assigned 
to him, unless unavoidably detained, at the Diamond Service 
Lot, 101 M Street, Northeast, Washington, D. C., at the time 
designated daily by the Personnel Office and, if unavoidably de¬ 
tained, will contact the Personnel Officer of the Association 
immediately, at 101 M Street, Northeast. 

3. It is further mutually understood and agreed by and be¬ 
tween the parties hereto that the Association reserves the right 
to cancel this agreement, upon either verbal or written notice 
to the driver, for the breach by the driver, of any of the cove¬ 
nants herein provided. 

4. The driver hereby covenants and agrees that upon the 
cancellation of this agreement by the Association, for a viola¬ 
tion of any of the covenants herein contained, the driver will 
not drive or operate any other Diamond Cab until all differ¬ 
ences are adjusted between the parties hereto. 

5. The driver agrees he will not knowingly permit any other 
person to operate or drive any Diamond Cab assigned to him 
during the continuance of this agreement. 

6. The driver agrees that he will be responsible to the owner 
of the cab assigned to him for any damage to it by reason of 
his negligent act or operation, and that he will compensate 
such owner in the amount of any such damage. 
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Witness our hands and seals, the day and year first herein¬ 
after written. 

Independent Taxi Owners 
Association, Inc., 

By A. G. Hipson, 

Its duly appointed agent for the purpose, and for and 
in behalf of the owner-member of the Independent 
Taxi Owners Association, Inc., party of the first 
part. 

H. T. Hoff, 

Driver, party of the second part. 

30 Exhibit C 

Report All Accidents Immediately 
No charge for baby in arms 
Additional Passengers in Excess of Two, lOtf Each 
Additional Baggage in Excess of Two Pieces, 10£ Each 


diamond cabs call box locations 


North-East 

Signal 

1416 Fla. Ave. N.E. Light 
7th & H Sts. N.E... Light 

4th & E. Cap. St- Light 

Union Station. Starter 

101 M St. N.E.Light 

2380 R. I. Ave. N.E. Light 
12th & Monroe Sts. 

N.E. Bell 

12 th & Mich. Ave. 

N.E. Light 

Catholic University. Bell 
Lincoln Road & R St. Light 
4th & R. I. Ave. N.E. Bell 


South-East 

Signal 

11th & E. Capitol St. Light 

7th & Pa. Ave. Light 

1330 Pa. Ave. S.E.. Light 

North-West 

2117 E. St. N.W_Light 

2036 M St. N.W.... Light 

Carlton Hotel. Starter 

2121 New York Ave. Light 

14th & R. I. Ave_ Light 

Wisconsin & O St... Light 
35th & Resv. Rd.... Light 








00 


North-West—Continued 

Signal 

Wisconsin & Gar¬ 


field. Light 

Conn. & Northamp¬ 
ton . Light 

Conn. <fc Albemarle.. Light 
Conn. <fc Porter St.. Light 
Broadmoor Hotel... Light 


Wardman Park 

Hotel. Starter 

Shoreham Hotel.... Starter 
Conn. <k Fla. Ave... Bell 
Conn. <fc Que Sts... Light 
Champlain & Euclid. Light 
Mt. Pleas. <fc Park.. Light 


N orth-West—Con tinued 

Signal 

14th & Fairmont... Light 

14th & Kenyon. Light 

14th <fc Spring Rd. . Light 
14th <fc Crittenden... Light 
Silver Spring Sta.... 

Walter Reed Hosp.. Light 
Concord <fc Ga. Ave.. Light 

4th <fc Kennedy. Light 

1st <fc Upshur Sts.... Light 
9th & Upshur Sts... Light 
Ga. <fc Rock Creek Ch. 

Rd. 

4425 Wisconsin Ave. Light 


These boxes are maintained to enable you to give service 
to your patrons. Please refrain from committing nuisances 
and unnecessary noises around call boxes at all times. 


BE SURE THAT THESE BOXES ARE COVERED 

1. Be on the square and a gentleman at all times. 

2. Do not smoke when engaged. 

3. Collar, tie and chauffeur’s cap must be worn at all times 

4. Obey all traffic regulations. 

5. Report all NSP’s immediately. 

6. Report all accidents immediately. 

7. Report all lost articles immediately. 

S. When stand is empty on your arrival, call the operator. 

9. When you are sent on a job. don’t take a pick-up. 

10. Immediate dismissal is the penalty for committing a 
nuisance at or near any of the call boxes. 

11. Buy all of your gas and oil at the Diamond Service Sta¬ 
tion 101 M Street., Northeast. 

12. Keep your cabs clean as well as your person. 

13. Do not cut your rates. 

14. Cooperate wdth those in charge. 

15. Cooperate with the dispatchers and help them to help 
you. 
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Diamond Cabs 

Owned and Operated by Members of the 

INDEPENDENT TAXI OWNERS’ ASSOCIATION 

Washington, D. C. 


FLAT RATES 

Alexandria, Va. $1.75 

Annapolis. Md. 7. 50 

Baltimore, Md. 8. 00 

Benedict, Md. 10.00 

Bowie, Md (5) Races. 7.50 
Seaside Beach, Md... 8. 00 

Clinton, Md. 3.50 

Coliingswood Tea 

House. 3. 50 

Episc.. School for Boys, 

Va. 2. 00 

Fairfax. Va. 4.00 

Forestville. Md. 

Ft. Bel voir, Va. 5.00 

Frederick. Md. 10.00 

Fredericksburg. Va... 12. 50 
Gaithersburg. Md.... 5. 00 

Gettysburg, Md. 20. 00 

Glenn Dale, Md. 4. 50 

Great Falls, Md. 4.00 

Great Falls. Va. 6.00 

Hagerstown. Md. 17.50 

Harpers Ferry. 17.50 

Havre de Grace. 20. 00 

H ughesville, Md. 8. 00 

Indian Head. Md.... 8. 00 


FLAT RATES 

Laurel, Md. $5. 00 

Leesburg, Va. 8.00 

Lconardtown. Md.... 14. 00 

Luray, Va..... 18. 00 

Madeira School, Va... 4. 00 

Manor Club, Md. 3. 00 

Marlboro, Md. 5. 00 

Middleburg, Va. 10. 00 

Mt. Vernon, Va. 6.00 

Occoquan, Va. 6.00 

Olney Inn, Md. 3.50 

Penn Daw Hotel, Va.. 2. 25 

Piney Point, Md. IS. 00 

Point Lookout, Md... 20. 00 

Quantico, Va. S. 00 

River Bend (Mt. Ver¬ 
non Mem. High¬ 
way) . 4.00 

Rock Point. 13. 50 

Rockville. Md. 3. 50 

Vienna, Va. 3. 50 

Waldorf, Md. 6.00 

Warrenton. Va. 10.00 

Winchester, Va. 15.00 


Sky-Line Drive (com¬ 
plete) 316 miles.... 30. 00 


The rate to any point not listed above can be obtained by 
calling the Chief Dispatcher. 

All out of town fiat rates up to $2.50—one way only. 

All out of town flat rates totaling $4.00 and over entitles 
p.-issenger to return trip. 
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Rates totaling $2.50 to $4.00 entitles passenger to return to 
District Line with additional zone rates imposed on the pas¬ 
senger after crossing same. 

Important Note: Report to Chief Dispatchers before leaving 
on any trip beyond the Diamond Cab $2.50 flat rate Limit. 

31 Exhibit D 

Copy. Treasury Department, 

A&C: RR: 2. December 16,1940. 

Whiteford, Hart & Carmody, 

815 Fifteenth Street, Washington, D. C. 

Attention: Mr. John J. W’ilson 
Sirs: Reference is made to your letters of September 24, 
and October 2, 1940. submitting certain additional information 
relative to the status for Federal employment tax purposes of 
individuals operating taxicabs under the name of “Diamond 
Cabs”* owned by a member of the Independent Taxi Owners 
Association, Inc., Washington, D. C. 

It appears that the Independent Taxi Owners Association. 
Inc., was incorporated in the State of Delaware in the year 
1926. The corporation was formed for the stated purpose of 
operating taxicabs and the carrying on of the business of trans¬ 
portation of passengers in such vehicles. The corporation was 
empowered to issue and did issue some capital stock. It was 
provided that the corporation should have perpetual existence. 

The certificate of incorporation was amended in January of 
1928. The amended certificate provides that the purpose of the 
Association shall be “To organize and maintain a cooperative 
Association of independent taxicab owners; to foster and pro¬ 
mote the social and welfare of its members, a feeling of fellow¬ 
ship and good will among its members and to conserve their 
individual and associated interest; to acquire, preserve and 
distribute information to members of this Association relating 
to taxicabs; to eliminate or minimize abuses, methods and prac¬ 
tices inimical or prejudicial to the interests of the public and 
the individual taxicab owner and the association; for mutual 
benefit and improvement of its members; to render such aid 
and assistance and services to the members thereof as may be 
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reasonably necessary; to establish a central telephone switch¬ 
board to be manned and operated by competent operators; to 
establish telephone call boxes throughout the City of Washing¬ 
ton ; to publish and advertise to the public the services and rates 
of its members; to adopt a special design and color scheme 
and trade name to use on the cabs of the members; to create 
and establish a sinking fund or reserve for the purpose of in¬ 
demnifying. * * * the members and licensees of this cor¬ 

poration from claims against them arising from accidents. 
* * 

Under the amended certificate of incorporation all capital 
stock of the corporation was canceled and the organization was 
allegedly placed upon a nonprofit basis, the purpose of its 
existence stated to be for the mutual benefit of the members. 
Provision was made for the admission of new members, their 
initiation fees and dues to be used ‘‘exclusively for expenses 
arising out of the conduct and maintenance of this corporation 
and for such other purposes as may be deemed necessary' and 
advisable by the Board of Directors and as provided by the 
By-laws.” Each member receives a certificate of membership, 
subject to revocation “for failure or refusal to pay dues or to 
aoide by the terms of the by-laws, or for cause shown." 

The certificate of incorporation was again amended on No¬ 
vember 22. 1939. but. for the purposes here involved, no sub¬ 
stantial changes were made affecting the nature of the 
organization. 

32 The members of the Association are known as “Full 
Member" and “Associate Members”. An associate 
member, under the amended by laws, is a member owning and 
operating one Diamond Cab but without the privilege of rent¬ 
ing such cab to a driver. After an individual has been an 
associate member for a stipulated length of time, now appar¬ 
ently one year, he may become a full member upon the accept¬ 
ance of his application by the board of directors and payment 
of dues. Seventy-five dollars is to be paid at the time of the 
acceptance of the application and ten dollars per month is to 
be paid thereafter until a total of three hundred and five dollars 
is paid. Upon the payment of the first one hundred and fifty 
dollars the member may operate two taxicabs; upon the pay- 
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ment of the first two hundred and twenty-five dollars three cabs 
may be operated and the balance of the full member’s quota of 
twelve cabs may be operated upon payment of the remaining 
portion of the three hundred and five dollars. 

The amount of the initiation fee and the amount of dues to 
be paid by members are determined by the board of directors. 
The Association furnishes its members with a uniform color 
scheme and insignia and the various advantages arising there¬ 
from. with the right to use the various concessions held by the 
Association at such places as Union Station, and several hotels 
and other establishments, with a telephone call system includ¬ 
ing call boxes and a central switchboard, with an insurance 
fund maintained through required contributions to a sinking 
fund, for protection of members in accidents involving their 
cabs, with a system of death benefits, and with various other 
services for the general benefit of the members. The Associa¬ 
tion, however, as provided in the by laws, assumes no respon¬ 
sibility other than to a limited amount specified in the insurance 
plan, for personal injuries or property damage caused to or by 
its members. Under the by-laws an associate member is not 
permitted to “rent” his cab to a driver but a* full member is 
“granted the privilege'’ of “renting” his cabs to drivers. 

The relationship existing between the full members and the 
drivers engaged to operate their cabs is evidenced by the agree¬ 
ments relative to the operation of the cabs of Mr. Herman 
fSheskin. a member of the Association. By an agreement enti- 
titled “Rental Agreement”, dated September 22, 1935, Mr. 
Sheskin engaged Mr. E. A. Conway as a “driver” to operate one 
of his cabs. Such agreement is stated to be of the form gen¬ 
erally in effect in the Association from approximately January 
1, 1933. to April 1, 1938. The agreement specifies that for the 
sum of S2.30 “rental” Mr. Conway is “rented” the taxicab during 
each nightly shift from 4: 00 p. m. to 4: 00 a. m. Mr. Con¬ 
way, as driver, agrees to keep a record of all his trips as re¬ 
quired by the Public Utilities Commission, to purchase all 
gasoline and oil at his own expense from the Association’s serv¬ 
ice station, to “observe and comply with, in the operation of 
said taxicab, all rules and regulations of the Independent Taxi 
Owners’ Association, Incorporated, now in force, or which may 







60 


bo promulgated from time to time for the conduct of Drivers of 
Diamond Cabs, and particularly those rules and regulations 
applying to courtesy, service, rates, safe driving, and obedience 
to traffic regulations.” He agrees to report, unless unavoidably 
detained, with the cab at the end of his shift or contact Mr. 
Sheskin immediately. Mr. Sheskin reserves the right to cancel 
the agreement at any time upon the violation by the driver of 
any terms of the agreement. The driver agrees not to permit 
any other person to operate the cab and agrees to permit the 
owner. Mr. Sheskin. to substitute another cab at any time for 
Mr. Conway’s operation without the necessity of a new 
agreement. 

The method of engaging drivers as outlined above was 
superseded on or about April 1. 193S. by an alleged “agency” 
agreement constituting the Association the “agent” of 
33 the owner in engaging drivers. Under such an agree¬ 
ment. dated March 21. 193S, Mr. Sheskin makes the fol¬ 
lowing provisions: “I. * * * being desirous of having the 

Independent Taxi Owners' Association. Inc., assign a driver or 
drivers to my cab or cabs, do hereby appoint and constitute the 
Independent Taxi Owners’ Association, Inc. my agent for that 
purpose, and I hereby agree that for failure to supply a driver or 
drivers for any of my said cabs the Association shall not be 
held liable for any loss sustained or expenses incurred by me.” 
Thereupon, the Association, through its personnel manager, as 
agent for Mr. Sheskin and the other members, entered into a 
‘ rental agreement” on July 1. 193S. with Mr. E. A. Conway, as 
driver, to operate taxicabs owned by members of the Associa¬ 
tion. The terms of such agreement are substantially the same 
as the agreement discussed in the preceding paragraph, except 
that the agreement, as previously stated, is between the Asso¬ 
ciation, as agent of the owner, and the driver. 

The Association furnishes the drivers with a list of the call 
boxes and concessions and a list of prescribed out-of-town fares. 
The drivers are instructed in such matters as courtesy, smoking 
while engaged, wearing of a collar, tie and chauffeur’s cap, and 
the immediate reporting of “NSP’S” (“no service performed”), 
accidents, and lost articles. The driver is required to call the 
switchboard operator upon arrival at an empty stand. Im- 
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mediate dismissal is provided as the penalty for creating a 
nuisance at or near a call box. The drivers are required to re¬ 
port to the chief dispatcher before leaving on any trip beyond 
the $2.50 flat rate limit. 

It is stated that since June of 1939, the Association has not 
been assigning drivers to members’ cabs under the plan out¬ 
lined above, although it is admitted that the agreements au¬ 
thorizing the Association to do so are still effective. It appears 
that the members now individually handle the assigning of 
drivers to the cabs or arrange with another member to assign 
drivers to them at the Association’s service station at the be¬ 
ginning of each shift. However, since there are many regular 
drivers for each member, the assignment of a driver to a mem¬ 
ber’s cab apparently is not done on each shift but only as the 
need arises. 

This office is of the opinion that the relationship existing 
between Mr. Sheskin, as an owner or owner-driver, and the 
Association is not that of employment as contemplated by the 
Federal employment tax statutes. With respect to the driver, 
Mr. E. A. Conway, engaged to operate a cab of Mr. Sheskin’s, 
it is the opinion of this office that such individual is performing 
his services under the relationship of an employee of Mr. 
Sheskin for Federal employment tax purposes. Although the 
driver may. in many respects, deal directly with the Associa¬ 
tion, it appears that the Association is acting as the agent of Mr. 
Sheskin as the owner of the cabs. The right to control the driver 
exercised directly by Mr. Sheskin and indirectly by him through 
the Association as his agent is sufficient to constitute the driver 
an “employee” of Mr. Sheskin. 

Accordingly, it is held that Mr. E. A. Conway is an employee 
of Mr. Sheskin for purposes of the taxes imposed by Title VIII 
of the Social Security Act, the corresponding provisions of the 
Internal Revenue Code in effect prior to January 1, 1940, and 
Subchapter A of Chapter 9 of the Code (Federal Insurance 
Contributions Act), as amended by the Social Security Act 
Amendments of 1939. If Mr. Sheskin similarly employs the 
requisite number of individuals, such individuals are consid¬ 
ered “employees” for purposes of both Titles VIII and IX of 
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the Social Security Act and the corresponding provisions of the 
Code, as amended. 

34 1 It will be necessary that the employees of Mr. Sheskin 

operating his taxicabs furnish him with sufficient infor¬ 
mation to enable him to determine the amount of their wages, 
which are considered to be composed of the total receipts or 
fares, less the amount paid to Mr. Sheskin under the agreement 
and less any expenses, such as purchases of gasoline, sustained 
by the drivers in the operation of the cabs. 

The above ruling is equally applicable to the status of other 
members of the Asociation operating taxicabs under like cir¬ 
cumstances. 

Respectfully, 

(S) Guy T. Helverixg. 

Commissioner . 

cc Collector. Baltimore, Maryland. 

ECC:VA. 

139 Findings of fact and conclusions of laic 

FINDINGS OF FACT 

1. The stipulation of facts is made part hereof. 

2. Taxpayer plaintiff is a full member of the Independent 
Taxi Owners Association (hereafter called Association) and 
owns nine Diamond cabs. This suit concerns only one cab. 
During the period between January 1.1941 and June 30.1942 he 
Rased that cab to Henry T. Hoff under a rental agreement 
dated April 30, 1938. The Commissioner of Internal Revenue 
having ruled on October 16. 1942 in a similar case that the 
relation of employer and employe existed and that therefore a 
tax was due under the Federal Contributions Act of February 
10,1939 (53 Stat. 1360) taxpayer paid Social Security taxes for 
the period in question amounting to $30.34, and after taking 
all prerequisite steps brought suit in this court to recover that 
sum. 

3. The Regulations promulgated under said statute, with 
reference to the relationship of employer and employe provide 
(Sec. 402. 204)— 
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“Generally such relationship exists when the person for 
whom services are performed has the right to control 
and direct the individual who performs the services, not 
only as to the result to be accomplished by the work but 
also as to the details and means by which that result is 
accomplished”. 

4. The Association is a Delaware corporation originally in¬ 
corporated as a stock company, but changed to a nonstock 
basis in 1928. The Association does not operate cabs nor 

does it rent taxicabs except as agent for its members. 
140 The Association provides for two kinds of membership— 

full and associate members. An associate member owns 
one cab and must operate it himself. He has no right to take 
part in the conduct of the affairs of the Association. A full 
member must own at least one cab and keep that cab in opera¬ 
tion. He might own as many as 12 cabs. He may drive one 
and lease the others, or he may lease all. During the period in¬ 
volved the Association had approximately 500 associate mem¬ 
bers and approximately 100 full members. The latter owned 
between 600 and 700 cabs, most of which were rented to drivers 
who operated them. 

5. The Association selected a certain color scheme and de¬ 
sign containing a diamond (by which name the cabs are popu¬ 
larly known), operated a switchboard, procured concessions at 
the Union Station, the Greyhound Terminal, and at certain 
large hotels and apartment houses, maintained numerous call 
boxes throughout the city—all, in an endeavor to promote the 
business of the members; maintained a sinking fund to meet 
liability for injuries to others; created a subsidiary for the sale 
of gas, oil, tires and accessories at low prices to the members 
and drivers; bought group life insurance and paid sick benefits. 
The regular drivers who were not members shared in many of 
these benefits. The Association, its subsidiary, its members and 
the lessee drivers all were engaged in the joint enterprise of 
furnishing taxi service in Washington during this period under 
the Association’s name, colors and insignia, and the members 
and cab drivers were subject to the rules of the Association. 
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The courts have held the Association legally liable for injuries 
caused by the negligence of any operator of a Diamond cab. 

6. Sometime prior to 1932 cabs began to be operated in 
Washington on the zone system, the owners renting the cabs 
to drivers to be operated on that system. There was some 
opposition to the zone system, but it became finally established 
and superseded the use of meters.* This competition forced 
the Diamond Cabs to stop operating on the meter system, and 

the full members of the Association owning cabs which 
141 they did not drive personally adopted the lease 
system. This was done before the passage of the Social 
Security Act. 

7. Under the Associations charter and by-laws an applicant 
for membership files a formal application under oath, together 
with the initiation fee. Upon certification by the membership 
committee applicant may be admitted to membership by ma¬ 
jority vote of the directors. He is then licensed to use the colors, 
designs and insignia of the Association and becomes subject 
to the rules and regulations governing members. He binds 
himself to remove the color design, insignia and telephone num¬ 
ber of the Association from all cabs owned and operated by him 
if he is expelled from membership (or reprimanded or sus¬ 
pended) by a majority vote of the directors, if found guilty of 
ungentlemanly conduct prejudicial to the good name, order and 
welfare of the Association, or for violation of any of its rules or 
regulations, but such action is subject to an appeal to the mem¬ 
bers in corporate meeting (By-laws, Ex. A. ART. III). 

8. A membership certificate is nontransferable and is subject 
to revocation for refusal to pay dues or for failure to abide by 
the bylaws, rules and regulations, and orders of the directors. 
(ART. XI) 

9. A member delinquent in payment of his dues for 45 days 
may be dropped from membership. Provision is made for the 
advancement of an associate to full membership; he may then 
place in operation additional cabs upon payment of specified 
sums. 


•See Bell Cab Co . v. Patrick . 75 F. (2d) 1005 ; 64 App. D. C. 174. 
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The transfer of a cab from one member to another, or the 
operation by a member of the cab of another requires approval 
by the directors. A member disposing of his cab must see to 
the erasure of the Diamond colors and insignia. A member may 
act as agent for the operation of another’s cab only on permis¬ 
sion of the directors. Cabs must contain no advertisements, 
and no member may advertise a private cab business, or set 
up business in competition with other members (ART. 
XIV). 

142 10. Taxpayer is president of the Association and a 

full member. During the period involved he owned one 
cab which carried the insignia of the Association, and he had 
acquired and owned a license to operate one cab. That cab 
was driven by Hoff. The contract between them (Ex. B to 
the Stipulation of Facts) was made by the Association as agent 
for the taxpayer. It provides for the Association to “assign” 
Hoff a Diamond cab which he will accept “from day to day” 
upon a rental basis until further notice at the rate fixed by 
members of the Association for the particular cab assigned. 
The driver agrees to comply with Public Utilities Commission 
Order 1059, Sec. 26 by keeping a manifest and recording the 
time and place of origin and destination of each trip and amount 
of the fare. He agrees to purchase his gasoline through a sub¬ 
sidiary of the Association or from a station designated by the 
Association. He agrees to observe all rules and regulations 
adopted by the Association relating to the conduct of drivers, 
and particularly those applying to courtesy, service, rates, safe 
driving and reporting to the dispatcher for trips outside the 
District. He agrees to report every day, with the cab, at the 
Diamond Service lot at a time to be designated by the personnel 
office, or if detained, to contact the personnel officer. The con¬ 
tract is subject to termination by verbal or written notice to the 
driver for breach of its covenants; and the driver agrees that 
upon such termination he will not drive or operate any other 
Diamond cab until all differences have been adjusted. He 
further agrees not to permit any other person to operate the 
cab assigned to him, and he is to assume responsibility for 
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damage to the cab resulting from his negligence. There was 
evidence tending to show that in practice the requirement of 
reporting every day at the Diamond Service lot was applied to 
cabs rented for half of each day. In fact Hoff reported about 
every other day and there was no criticism of his failure to 
report oftener. 

This agreement was the successor to an earlier agreement in 
substantially the same forms excecuted between tax- 
143 payer and Hoff about 1932. Neither agreement was 
entered into for the purpose of evading payment of So¬ 
cial Security taxes. 

11. Taxpayer became president of the Association in March, 
1931 advancing from general manager. He receives a salary 
of S120 a week, plus an allowance for transportation. He was 
one of the original incorporators of the Association and was 
its treasurer when it was a stock company. He had obtained 
his livelihood in some form from the taxicab business since 1921. 
Under the By-laws the president must be a full member. 

Before 1926 taxpayer was a driver and he and Hoff were 

friends. Hoff became associated with taxpaver as a driver in 

* 

1929 and continued as driver until the making of the first rental 
agreement in 1932. The Association between them is unusually 
long. 

12. The Association has a subsidiary service company which 
operates a filling station, restaurant, automobile sales depart¬ 
ment and a repair service at the Diamond Service lot, 101 M. 
Street. X\V. The Association had about 50 salaried employes, 
and in 1941 of these 23 were receivers and dispatchers. Now 
about 7 are receivers and dispatchers. The service company 
has approximately 90 employees. 

The income of the Diamond Service Company drains into 
the Association. The money is used for advertising, life insur¬ 
ance policies, group hospitalization and obtaining the conces¬ 
sions before mentioned. Some money is spent each year to aid 
members and drivers who are in distress. The cost of the Union 
Station concession has varied. During the highest year it was 
S50.000. including salaries of starters. 
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13. The Association maintains 44 call box locations in Wash¬ 
ington, some having a light signal and some a bellsignal. At 
four locations starters have regularly been maintained. In 
addition to the zone rates, promulgated by the Public Utilities 
Commission, the Association has established fiat rates for long 

trips. It promulgates a card listing such flat rates and 
144 call box locations and containing 15 printed regulations, 
plus a general regulation that the call boxes are to be 
covered. By his contract Hoff bound himself to observe the 
rules and regulations and rates established by the Association 
which were called to his attention by said card (Ex. C. to Stipu¬ 
lation of Facts.) He did observe those rules. 

14. The tax assessed in this case was based on what was 
agreed upon as average takings of the taxicab drivers in the 
District of Columbia during the period in question, I. e. $3.00 
per day. Hoff obtained his livelihood by “just driving a cab” 
and he estimated that his takings during the period in question 
were gross, somewhere betw r een $6 and SS a day, and net $3.50 
to $4 a day. 

15. The rental of $3 a day was fixed orally. Except for this 
there was no understanding or agreement between taxpayer 
and Hoff other than that expressed in the written lease and as 
may be contained in the card above referred to. The rental 
agreement is cancellable for any breach of covenant by the 
driver. 

16. During the period in question taxpayer paid no money 
or other remuneration whatever to Hoff. Hoff rendered no 
service for taxpayer but operated the cab in his owm behalf, 
collecting money from passengers and retaining it without 
accounting to taxpayer for any part thereof. Hoff bought and 
paid for, w'ith his own funds, the gasoline used by him, pur¬ 
chasing some at the Diamond lot, and some elsewhere, which¬ 
ever was more convenient. Taxpayer paid for oil and tires and 
repairs not due to Hoff’s negligence. Hoff paid the weekly 
rental of $18 either to taxpayer or to the manager of the Dia¬ 
mond lot for him. Hoff could drive where and when he chose 
and for whatever length of time he desired and was not required 
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by taxpayer to cover any particular route or stand. Taxpayer 
did not possess the right to say whether Hoff should work a 
day or night shift. While the evidence is not specific on this 
subject I think it is reasonable to find that if the cab had re¬ 
mained idle for any great length of time and without adequate 
cause taxpayer would have cancelled the lease. 

145 17. The rules and most of the acts required to be per¬ 

formed under the lease are binding upon every member 
of the Association who drives a Diamond cab. Obedience to 
them is important, and perhaps essential to the success of the 
joint enterprise. It is reasonable for the owner to stipulate 
in a lease that the lessee obey those rules and perform the cove¬ 
nants of the lease. 

In my judgment these rules and covenants do not entitle 
taxpayer to control and direct Hoff in the operation of his 
taxicab business either as to the result to be accomplished or 
as to the details or means by which that result is to be accom¬ 
plished. Hoff conducted a business on his own account, run¬ 
ning the risk of loss and enjoying the advantages of success, 
free from the right of taxpayer to control or direct him either 
as to the result of the details and means by which that result 
was to be accomplished. 

Conclusions of Law 

I conclude as matter of law— 

1. That the relation of employer and employe within the 
meaning of the statute involved and the regulations thereunder 
did not exist between taxpayer and Hoff. 

2. Taxpayer did not pay wages or remuneration to Hoff. 

3. This case is controlled by Magruder, Collector v. Yellow 
Cab Co. of D. C r 141 F (2d) 324, affirming 49 Fed. Supp. 605. 
The important facts are substantially similar and the law is 
fully discussed in those opinions. 

4. Taxpayer is entitled to judgment for $30.34, together with 
interest as allowed by law. 

September 29, 1944. 

Jesse C. Adkins, 

Jesse C. Adkins, 

Justice. 
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154 Judgment 

This cause coming on for trial by the Court without a jury, 
and the parties having filed herein a stipulation as to certain 
of the facts, and the Court having heard evidence adduced by 
the plaintiff, and the Court having heard oral argument of 
counsel, and, upon consideration of the pleadings, the said stip¬ 
ulation, the evidence received, and the said oral argument, hav¬ 
ing thereupon delivered orally his opinion, and having since 
delivery thereof made and entered herein findings of facts and 
conclusions of law, it is, by the Court, this 29th day of Septem¬ 
ber 1944, 

Adjudged, that the plaintiff shall recover of and from the 
United States of America, the sum of $30.34, with interest 
thereon according to law. 

Jesse C. Adkins, 

Justice. 

Seen: 

Daniel B. Maher, 
Assistant United States Attorney. 

Wm. B. Waldo, 

Attorney, Department of Justice. 

155 Notice of appeal 

Notice is hereby given that the United States of America, 
defendant above-named, hereby appeals to the United States 
Court of Appeals, District of Columbia, from the final judg¬ 
ment entered in this action on September 29,1944. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Filed December 22,1944. 

Charles E. Stewart, Clerk. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8975. 


UNITED STATES OF AMERICA, Appellant, 

v. 

HARRY C. DAVIS, Appellee. 


BRIEF FOR THE APPELLEE. 


ADDITIONAL STATEMENT OF THE CASE. 

The appellant’s statement of the case is satisfactory to 
the appellee, especially since it is virtually a verbatim re¬ 
production of Judge Adkins’ findings of fact. However, ap¬ 
pellee desires to emphasize one phase of the facts, and also 
to refer to a matter of minor importance. As to the former, 
which relates to the extent of control over the alleged “em¬ 
ployee”, appellee neither had the right to, nor did he ever 
in fact, direct the driver where or when to drive the cab or 
for what period of time, what location he should “play”, 
etc. (Transcript pp. 75, 105). In other words, with respect 
to the use of the cab, the driver selected his own method and 
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manner of performing bis work; he determined where to 
operate the cab within or without the confines of the District 
of Columbia, and when to begin and when to stop: he worked 
according to his own ideas, as he pleased and when he 
pleased, without direction or supervision of the appellee or 
of the Association of which the appellee is President and a 
member. 

Item 10 on the so-called salmon-colored card of instruc¬ 
tions (Exhibit C, App. p. 55) provides as follows: ‘‘Imme¬ 
diate dismissal is the penalty for committing a nuisance at 
or near any of the call boxes.” 

It is established in this record by the testimony of the 
appellee (Transcript p. 88) that the phrase ‘‘Immediate 
dismissal” meant that a driver would be prohibited from 
further renting a cab. 

SUMMARY OF ARGUMENT. 

One Hoff rented a Diamond taxicab from appellee for a 
stipulated sum per day. No money passed from appellee to 
Hoff and Hoff was not required to account, and did not ac¬ 
count, to appellee for his daily receipts. Appellee had no 
right to control Hoff as to where or when he would drive the 
cab, or whether he would drive it at all. Appellee sought 
only to regulate Hoff’s personal appearance and conduct— 
not the operation of the taxicab itself. 

Hoff was a lessee of the taxicab and not an employee of 
appellee. No wages were paid by appellee or received by 
Hoff. Therefore, appellee is not liable for social security 
taxes in respect of this transaction. 

The facts of the Yellow Cab case, decided by Judge Ches- 
nut and the Fourth Circuit Court of Appeals, are substan¬ 
tially the same as those of the instant case, and the deci¬ 
sions in that case should be followed by the Court in this 
one. The Tenth Circuit decision and the three District Court 
cases, relied upon by appellant, involved quite different 
situations. 



Courts have recognized that liberal interpretation of 
business relationships for social security tax purposes 
should not be extended to the taxicab-leasing situation. 

Since there is no material difference between the Yellow 
and the Diamond taxicab operations in the District of Co¬ 
lumbia, it is unfair for the Government to ask this Court 
in this instance to reach a result opposed to that which oc¬ 
curred in the Fourth Circuit. 

ARGUMENT. 

The Driver of Appellee’s Taxicab was the Lessee Thereof, 
and not an Employee of Appellee; and the Driver Re¬ 
ceived no Wages From Appellee or Otherwise in Con¬ 
nection with the Rented Cab. 

Appellant relies upon two contentions in an effort to sup¬ 
port liability on the part of the appellee for employment 
taxes. One is a liberalization of the definition of “employee” 
in order to draw appellee’s business within the orbit of 
social security legislation, and the other is a claim that the 
common law definition of employment is met by the facts 
of this case. 

Appellee is aware of the “Congressional-purpose” 
theory as recognized by the Supreme Court in Board v. 
Hearst Publications, 322 U. S. Ill; by this Court in Grace 

v. Magruder, -U. S. App. D. C.-, 148 F. (2d) 679; 

and by the Fourth Circuit in United States v. Vogue, Inc., 
145 F. (2d), 609. In a milder way, the Government tried, 
without success, to prevail upon the Fourth Circuit to adopt 
this theory in the Yellow Cab case, infra, for on page 7 of 
the Government’s brief in that case it is stated: 

“While some right of control over the employee is 
necessary to the employment relationship involving, as 
the instant case does, the application of statutory pro¬ 
visions which are a part of the system of social legisla¬ 
tion, the term ‘employee’ should be given a more lib¬ 
eral interpretation than is given the term in tort law. 
In re Wilson, 35 F. Supp. 391 (N. D., N. Y.).” 
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This Court, in the Grace case, supra, obviously had no 
difficulty in accepting as correct the Yellow Cab decision in 
its application to the leasing of taxicabs, for it is stated on 
page 6S1 of 148 F. (2d): 

* The relationship existing between lessors and 
lessees of taxicabs is as clearly different from tiic* re¬ 
lationship of appellant to these colored laborers as it 
is from that of the Vogue retail store to its piece work 
needle-workers, and from the other employer-employee 
relations listed by Judge Parker.” (Italics supplied.) 

And when Judge Parker of the Fourth Circuit wrote the 
opinion in the Vogue case, supra, the taxicab-leasing situa¬ 
tion was set apart from others for he stated at page (> 1 ->: 

“The case of Magruder v. Yellow Cab Co., 4 Cir., 
141 F. (2d) 324 is clearly distinguished upon the facts.” 

We submit that there has been ample and consistent ju¬ 
dicial rejection of the Government's theory upon this 
point in its relation to taxicab-leasing, and that it should 
not receive serious consideration in this case. 

Despite some mild effort at differentiation on the part 
of the appellant, we think the Court will recognize in the 
Government’s brief herein an attempt to reargue the prop¬ 
ositions urged in the Yellow Cab case, and to obtain a con¬ 
trary decision from this Court. If the Government was dis- 
satisfied with the Yellow Cab decision, why did it not apply 
to the Supreme Court for certiorari? 

That the Government's argument in the case at bar lacks 
sincerity is best demonstrated by its attitude toward the 
Tenth Circuit case of Jones v. Goodson , 121 F. (2d) 176. 
As the Court knows, contrary decisions were reached in the 
Yellow Cab and Goodson cases. The Government strongly 
relied upon the Goodson case in brief and argument before 
the Fourth Circuit in the Yellow Cab case, 1 but failed to 


i See page 325 of 141 F. (2d). 
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convince the Court that the two cases were alike. Now, ap¬ 
pellant argues here that we are not like the Yellow Cab case, 
but are like the Goodson case, and that here, as in the state 
of the Yellow Cab facts, the Goodson decision should be 
controlling. 

Appellee says that the Diamond Cab operation is sub¬ 
stantially the same as that of the Yellow Cab Company, and 
that the effort on the part of the Government to hold him 
liable for social security taxes after failing to hold his com¬ 
petitor smacks of unfairness to a degree that should cause 
the Government, if possible, to blush with shame. For ex¬ 
ample, why should a Diamond Cab owner be made liable 
upon the liberal and philosophical theory of “Congres¬ 
sional-purpose 7 ’ when a similar business operated by the 
Yellow Cab Company has been given a judicial blessing 
which exonerates it from anv such burden? 

Appellee relies, as did the Court below, upon the decision 
of the Fourth Circuit in the Yellow Cab case {Magruder v. 
Yellow Cab Co. of T). C., Inc., 141 F. (2d) 324), and of Judge 
Chesnut in the District Court in the same case, {Yellow Cab 
Co. of D. C., Inc. v. Magruder, 49 F. Supp. 605). There is 
no material difference between the two cases. The Yellow 
Cab Company, which operates a fleet of taxicabs in the Dis¬ 
trict of Columbia, elected to test out the question of its lia¬ 
bility for social security taxes in the Maryland District 
Court, while the appellee, as a member of the Diamond Cab 
organization, likewise operating a fleet of taxicabs in the 
District of Columbia, chose to litigate here the same ques¬ 
tion. \Ye respectfully submit that this Court should fol¬ 
low the Yellow Cab case to the exclusion of the Goodson 
case, and of the several District Court cases relied upon by 
the appellant on page 13 of its brief. It would be palpably 
unfair if there should be two rules applicable in the District 
of Columbia, one exonerating the Yellow Cabs from social 
security liability, and the other holding the Diamond Cabs 
responsible, unless the two operations were wholly unlike 
one another. 
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It will be noted on page 13 of the Government’s brief that 
the appellant does not agree with the Yellow Cab decision, 
but gives it faint approval for the purpose of asking this 
Court to distinguish it in this instance. It is true that the 
Diamond driver has agreed to do certain things, and that 
the Yellow driver did not agree to the same ones, but 
when the things that were agreed to be done are compared 
with the ones that were not regulated, it will be readily seen 
that real control or the right thereof is lacking. Let us take 
up first, the Rental Agreement itself (Exhibit B, App. p. 
52), wherein the driver agrees as follows: 

1. To keep a manifest. (This is a requirement of the 
Public Utilities Commission, and the driver’s agree¬ 
ment with the appellee to keep one is mere sur¬ 
plusage.) 

2. To buy his gasoline at the Diamond Service Station. 
(This does not constitute regulation of the driver 
either as to the result to be accomplished by the work 
or as to the means and methods for accomplishing 
the result.) 

3. To comply with rules and regulations promulgated 
for the conduct of drivers of Diamond Cabs—par¬ 
ticularly those rules applying to courtesy, services, 
rates, safe-driving, obedience to traffic regulations 
and reporting to Chief Dispatcher before leaving on 
a long trip. (The only regulations issued are those 
upon the card—Exhibit C, App. p. 54. Further com¬ 
ment upon these so-called regulations will herein¬ 
after be made.) 

4. That the driver will report daily with his cab at the 
Diamond Service Lot. 

We challenge the statement of the appellee, made on 
pages 13 and 14 of its brief, that, whereas the drivers in the 
Yelloic Cab case were under no obligation to operate the 
cab at any particular time or in any particular manner ex¬ 
cept as required by the public laws, the opposite obtains in 
the case at bar. Further, we challenge the statement on 
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page 14 of the appellant’s brief that under the arrangement 
between appellee and the driver, the complete liberty of ac¬ 
tion reserved to the cab driver in the Yellow Cab case did not 
exist. From an examination of Judge Chesnut’s findings in 
the Yellow Cab case, 2 it will be seen that the manner of do¬ 
ing business is very much the same as in the Diamond case, 
the formal difference being that the Yellow Cab Company 
is a corporation directly renting its cabs to drivers while 
the Diamond organization is a cooperative association of 
cab owners who rent their cabs to individual drivers. 

The items of alleged regulation promulgated by the Dia¬ 
mond Association upon Exhibit C (App. p. 54), when 
analysed, are principally in relation to the drivers’ per¬ 
sonal appearance and conduct, and do not relate to whether 
the driver is obliged to render any service at all to the rid¬ 
ing public, or how he shall render it. Judge Miller stated 
in this Court’s opinion in the Grace case, supra, that 

# * The vital element which negatives such inde¬ 
pendence, in the relation between employer and em¬ 
ployee, is the right to control the employee, not only as 
to the final result, but in the performance of the task 
itself. ’ ’ 

The final result to be accomplished by the driver in the 
case at bar is to provide taxicab service to the riding pub¬ 
lic. The method of accomplishing this result is provided by 
the taxicab being driven upon the streets of the District of 
Columbia and elsewhere. As to both of these, as pointed 
out in the beginning of this brief under the heading “Ad¬ 
ditional Statement of the Case", the driver is completely 
his own master as to when and where he will operate the 
cab and whether he will operate it at all. If everyone of 
the items in Exhibit C (App. 54-57) were vigorously and 
minutely enforced, not a single one of them would result 
in a lessee’s driving his cab along the streets of the City 


- See appendix to this brief. 
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of Washington or picking up a fare. The appellant has 
seized upon these matters of personal conduct and has de¬ 
nominated them “subservience to the dictates of the tax¬ 
payer” (Appellant’s brief p. 14), and further describes 
them as “characteristic of the employer-employee relation¬ 
ship under the common law since it relates to the manner 
of performing the work.” This emphasis upon trivialities 
and the obviously deliberate avoidance of the really impor¬ 
tant considerations in the operation of a taxicab for hire 
demonstrate, we submit, the weakness of the Government’s 
position in stubbornly calling the relationship one of em¬ 
ployment when it plainly is a genuine and bona fide leasing 
arrangement making the driver an independent contractor. 

We further challenge the statement on page 13 of the ap¬ 
pellant’s brief that the weight of authority is heavily in 
favor of the Government’s contention. This so-called 
weight of authority is supposed to be reflected in the Good- 
son case, supra, and in three District Court decisions cited 
by the appellant. An analysis of these cases establishes, 
we submit, that they are not in conflict with the case at bar 
but, instead, involve elements of control not present here, 
or are otherwise differentiated. 

A mere statement of some of the items of arrangement 
existing between the operating cab company and the driver 
in the Goodson case demonstrates, we submit, without the 
necessity for further explanation, the important differences 
recognized by Judge Chesnut in his opinion in the Yellow 
Cah case. These items may be listed briefly as follows: 

1. The drivers were members of a local union, and the 
company had a master contract with the union. 

2. There was a right to suspend or dismiss a driver. 

3. The company had the right to operate cabs on a per¬ 
centage basis. 

4. Part of the rental went into an insurance fund. 

5. The driver was obliged to call the central office 
hourly as to his whereabouts. 
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6. The driver was required to call the office in case of an 
accident. 

7. The driver was expected to take an injured person 
to the hospital. 

8. If the driver refused too many calls, the company 
declined to let him have a cab. 

9. If the cab was used for ail unauthorized purpose or 
if a city ordinance was violated, the driver was “re¬ 
strained.” 

10. The company had the right to say whether the driver 
should work on a day or a night shift. 

11. Operation of the cab was confined to the City limits. 

In the Michigan Cab case ( Michigan Cab Company v. 
Kavanagh) decided by Judge Lederle in the District Court 
for the Eastern District of Michigan, it will be found that 
there was a written agreement between the owner and the 
drivers whereby the owner agreed to furnish a cab, oil, in¬ 
surance and mechanical services and to dispatch all orders. 
The driver was required to deposit Twenty-five Dollars 
($25.00) with the owner to guarantee that the cab assigned 
to him would be returned in good condition and would be on 
the street properly manned each day the driver was sup¬ 
posed to be on duty. Also, the drivers, with certain excep¬ 
tions, were all members of the American Federation of La¬ 
bor, and entered into the usual employer-employee union 
agreement with the owner. 

In the case of Checker Cab Company v. Harrison, decided 
by the District Court for the Northern District of Illinois, 
we find these characteristics different from those of the 
case at bar: 

1. All drivers were required to be members of the taxi¬ 
cab drivers union with whom the cab owner entered 
into agreements concerning the conditions of employ¬ 
ment and the wages of the drivers. 

2. The drivers were required to fill any order given 
them by the owner for service. 
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3. All drivers drove the cabs subject to the will and con¬ 
trol of the owner, and the owner at all times directed 
the manner and means by which the cabs were to be 
operated, and the manner and means by which the 
services should be performed, and had the right to 
discharge any driver in accordance with the provi¬ 
sions of the union arrangement. 

In connection with the case of Kaus v. Iluston, decided by 
Judge Scott in the Northern District of Iowa (35 F. Supp. 
327), and affirmed by the Eighth Circuit in 120 F. (2d) 183, 
we wish to point out the following: 

Judge Scott's finding of fact number 12 is as follows: 

“That plaintiff in arranging with his drivers, uses 
expressions resembling a verbal leasing of the cab, the 
purpose being, as the Court finds, to avoid liability to 
the taxation in question.” 

Later on, in his opinion, Judge Scott said: * while 

he has adopted an ingenuous method of fixing the compen¬ 
sation of his drivers * * 

It is not disputed by the Government in the case at bar 
that the leasing arrangement between appellee and the 
driver of his cab existed for years before any social secur¬ 
ity legislation was contemplated; and there cannot be the 
slightest intimation that the arrangement was for the pur¬ 
pose of avoiding liability to the taxation in question. 

The Eighth Circuit Court of Appeals, on appeal in the 
case of Kaus v. JJuston, appears to have been in doubt as to 
the correctness of the basis for Judge Scott’s decision since, 
in affirming the trial court, it based its opinion upon an¬ 
other ground and expressly avoided deciding whether the 
drivers were employees or lessees. On page 185 of 120 F. 
(2d) the Court said: 

“(1, 2) The court below in its findings determined 
that the appellant was the operator of the cabs and 
the employer of the drivers, and concluded that he had 
failed to establish a case entitling him to an injunction. 
Whether the appellant was, under the stipulation of 
facts and the evidence upon which the case was sub- 
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mitted, a lessor, a bailor or an operator of taxicabs, 
and whether the drivers were his employees or lessees 
or bailees of the cabs, we think it was, and is, not nec¬ 
essary to decide, since it is our opinion that the court 
lacked jurisdiction to enjoin the collection of these 
taxes because of £ 3653, Tit. 26, U. S. C. A. Int. Rev. 
Code, and because the appellant had an adequate rem¬ 
edy at law.” 

Upon the subject of wages, the situation in the case at 
bar is identical in every respect with that which existed in 
the Yellow Cab case, and it would be a work of supereroga¬ 
tion for appellee to add anything to that which has been 
stated in reference to this matter bv Judge Chesnut in his 
opinion therein, and by the Fourth Circuit Court of Ap¬ 
peals in affirming him. 

CONCLUSION. 

As stated above, there is no material difference between 
the Yellow Cab case and the instant one; and it is respect¬ 
fully submitted that this Court should follow the decisions 
of Judge Chesnut and of the Fourth Circuit Court of Ap¬ 
peals, and thus affirm the action of Judge Adkins in grant¬ 
ing appellee relief from the imposition of the taxes in ques¬ 
tion. 


Respectfully submitted, 

Ringgold Hart. 

John J. Wilson. 

Attorneys for Appellee. 
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APPENDIX. 

IX THE DISTRICT COURT OF THE UNITED STATES * 
FOR THE DISTRICT OF MARYLAND 

Civil Action No. 1,680. 

Yellow Cab Company of D. C., Incorporated, 

v. 

M. Hampton Magrudek, Collector of Internal Revenue. 

Filed April 2, 1943. 

Chesnut, District Judge: 

Findings of Fact and Conclusions of Law. 

In this case the Court makes the following findings of 
fact and conclusions of law: 

1. The plaintiff is a corporation of Virginia with its prin¬ 
cipal office at Washington, D. C. (see charter) and the de¬ 
fendant is the United States Collector of Internal Revenue 
for the District of Columbia at Baltimore, Maryland. 

2. The plaintiff for the period involved in this suit (Jan¬ 
uary 1 to September 30, 1941) was engaged in leasing Yel¬ 
low taxicabs. During this period it leased 217 taxicabs 
under a written lease on a standard printed form which is 
incorporated in this finding by reference. In addition, there 
were, during said period, 75 taxicabs which had been leased 
by plaintiff on this standard form of printed lease but the 
payment for which had been fully made by the lessees and 
under the lease the lessees were entitled to take title to the 
cabs. These 75 lessees did not elect to take legal title to 
the cabs but continued to drive them and each paid the 
plaintiff $4.00 a week which covered insurance on the cab 
and telephone service to the lessee. During this same pe¬ 
riod there were also 356 taxicabs leased by plaintiff to les- 
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sees under a daily lease the substance of which was that 
the lessee should pay the plaintiff a specified rental ranging 
from $2.50 to $4.00 a day, depending on the age of the taxi¬ 
cab. All of said lessees had been issued hacker’s licenses 
by the Public*. Utilities Commission of the District of Co¬ 
lumbia authorizing them to drive taxicabs. 

3. The plaintiff did not possess the right to say whether 
the lessee should work on a day or night shift; where he 
should work; when he should work or whether he should 
work at all. So long as it received the stipulated rental, 
it did not care whether the driver worked or where or when 
he worked. Some lessees had employments other than driv¬ 
ing taxicabs. Plaintiff possessed no right to direct and 
control the driver either as to the result to be accomplished 
bv his driving the cab or as to the details or means bv 
which that result should be accomplished. The lessees of 
plaintiff’s cabs were not required to take orders from it, 
were free from the control of plaintiff and drove the cabs 
leased by them when and if they pleased. 

4. Plaintiff paid no money to the drivers for wages or 
otherwise. 

5. Defendant, late in 1941, insisted that the plaintiff file 
a tax return under titles 8 and 9 of the Social Security Act 
(ss. 1400, 1410 and 1520 of the Internal Revenue Code) and 
pay the Federal Insurance Contributions Tax and Unem¬ 
ployment Compensation Tax and include therein the arbi¬ 
trary sum of $3.00 per day as alleged wages for each taxi¬ 
cab driver and compute and pay tax thereon, which plaintiff 
did under duress. Plaintiff accordingly filed a return for 
the three months’ period, ended March 31, 1941, on Febru¬ 
ary 25,1941, which disclosed an employer’s tax of $1,181.66 
and an employees’ tax of $1,181.66, a total of $2,363.32. 
This tax, with interest of $123.08, a total of $2,486.40, was 
duly assessed on the February 1942 list by the Commis¬ 
sioner of Internal Revenue. The tax was paid on February 
25, 1942, and the interest on March 31, 1942. Plaintiff on 
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February 27, 1942, filed the return for the three months 
period ended June 30, 1941, which disclosed an employer’s 
tax of $1,200.14 and an employees’ tax of $1,200.14, a total 
of $2,400.28, which was duly assessed with interest of 
$S8.62, a total of $2,4SS.90, on the February 1942 list. Pay¬ 
ment was made of this tax on February 27, 1942, and the 
interest on March 31, 1942. Plaintiff filed its return for 
the three months period ended September 30, 1941, on 
March 25, 1942, which disclosed an employer’s tax of 
$1,090.80 and an employees’ tax of $1,090.80, a total of 
$2,181.60, which was assessed on the March 1942 list with 
interest of $57.S6. Payment was made of the tax on March 
25, 1942, and of the interest on April 21, 1942. (See para¬ 
graph 4 of the Defendant’s Answer and also the tax re¬ 
turns). 

6. Plaintiff filed a claim for refund of the sum of 
$7,049.93 on April 9, 1942 (see paragraph 4 of Defendant’s 
Answer). This claim for refund stated that the relation of 
employer and employee did not exist between the plaintiff 
and the lessee of its taxicabs and consequently plaintiff was 
not liable for the tax. The Commissioner of Internal Rev¬ 
enue disallowed this claim on June 10, 1942 (see paragraph 
5 of complaint in answer.) 

7. The parties have also stipulated that it appears from 
written documents considered by both parties that prior to 
the passage of the Social Security Act, Congress abolished 
the use of meters in the District of Columbia, which re¬ 
sulted in the taxicab companies changing their manner of 
operation by instituting a system testified to in this case by 
E. C. Barwell. 

8. Counsel for the defendant has not submitted any spe¬ 
cific requests for findings of facts, although invited to do 
so if desired; but in their brief have argumentatively re¬ 
ferred to some other facts appearing in evidence, of which 
the principal points are as follows: 
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(a) Plaintiff’s Certificate of Incorporation states that 
the purpose of the corporation is to offer to the general 
public, taxis for hire, to convey those engaging the taxicabs 
from place to place, and to do all other and necessary things 
in carrying out this purpose. 

(b) The plaintiff’s cabs were all painted a distinctive 
color and design and bore the plaintiff's name, telephone 
number and the number of the cab. Plaintiff has licenses 
to operate each of the taxicabs within the District of Co¬ 
lumbia and carried insurance on each of the taxicabs. 

(c) Plaintiff advertised over the radio to the effect that 
drivers of its cabs were selected for their dependability and 
courteousness. The plaintiff maintained a switchboard and 
about seventeen call boxes. It advertised its trade name 
and address in the telephone directory. It maintained a 
garage and employed mechanics and washers and had a 
gasoline station, and carried a supply of tires and other 
equipment. Lessees or hirers of its cabs were not required 
to purchase their gasoline from plaintiff. Only about 60 
per cent of the drivers did purchase gasoline from the 
plaintiff. 

(d) In the cabs, or some of them (see Defendant’s Ex¬ 
hibit Xo. 1) there w*as placed a yellow card which contanied 
information as to the call box locations, the zone rates in 
the District of Columbia and some other information to¬ 
gether wuth a column headed “Important Rules of the Yel¬ 
low Cab Company.” Among the latter was the following: 
“Any one committing a nuisance on or near a Yellow Cab 
Stand will be dismissed.” But the evidence in this case 
showed that these so-called rules were not imposed by the 
Yellow* Cab Company upon its lessee drivers, or required 
to be observed by them, but were regarded by both parties 
and treated as suggestive and informative. Under the ar¬ 
rangement between the Cab Company and the driver lessee 
the Company had no power to dismiss the latter in cases 
where there was a written lease for a term of weeks, nor 
was there any power of dismissal of the daily lessee except 
by refusal to continue the leasing of the cab the next day. 
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(e) The Public Utilities Commission of the District of 
Columbia on August 4, 1932, promulgated Order No. 1059, 
Section 6 of which is as follows: “No Public Vehicle 
licensed under the provisions of Paragraph 31 (d) of the 
Act of July 1, 1932, shall be operated by any person other 
than the owner of such vehicle or his duly authorized em¬ 
ployee.” 

9. I do not find these additional facts (A to E inclusive 
in the aforegoing paragraph) inconsistent with the fact 
that the only relationship between the plaintiff and the 
drivers of its ca£s-\y2b^$hat of lessor and lessee, under the 
evidence in thifcsjase'.' On the evidence in this case the ar¬ 
rangement between the plaintiff and the drivers of its cabs 
was not merely a sham or colorable lease and was not 
adopted to evade the payment of taxes; and there was no 
understanding or agreement between the parties other than 
that expressed in the written lease agreements covering 
nearly one-half of all the cabs, and in the oral agreement 
leasing or hiring the cabs from day to day. 

Conclusions of Law. 

From the foregoing findings of fact the court concludes 
as a matter of law that the relation of employer and em¬ 
ployee did not exist between the plaintiff and the lessees of 
its taxicabs but the relation was that of lessor and lessee. 

The court also concludes as a conclusion of law that the 
plaintiff did not pay any wages to the lessees of said taxi¬ 
cabs. 

Upon the foregoing findings of fact and conclusions of 
law it is ordered, adjudged and decreed that the plaintiff 
have and recover of the defendant the sum of $7,490.93 with 
interest thereon according to law. The court finds that 
there was probable cause for the act of the defendant and 
that this judgment should be paid out of the Treasury. 

W. Calvin Chesnut, 

V. S. District Judge. 




